MOVING
HOME?
Our team will guide you through each
step of the buying and selling process.

THE THOMPSON SMITH AND PUXON
RESIDENTIAL PROPERTY TEAM
The TSP team will guide you through each step of the buying and selling process
as well as providing the practical and professional advice you need in order to
ensure your transaction goes through smoothly and quickly.
Our service draws on the experience of specialists and support staff, using stateof-the-art technology to minimise costs and maximise our speed of response. We
use the latest online facilities to carry out searches quickly and to deal with the
Land Registry.
The team is very accessible, offering a variety of services to make it easier for
you, including out-of-hours appointments, direct-dial phone lines, email and
SMS text messaging. We offer competitive fixed fee pricing for the majority of
cases but have the flexibility to meet any specific requirements you may have.

BUYING AND SELLING:
•
•
•
•
•
•

Freehold
Leasehold
Right to buy
Help to buy
Investment purchases
Shared ownership purchases

WE OFFER:
• A fast, fixed price service
• Post, phone, email and SMS, with regular updates
• Experience in all forms of property transactions

OTHER PROPERTY SERVICES INCLUDE:
•
•
•
•
•
•

Equity release schemes
Property transfers
Landlord and Tenant advice
Re-mortgages
Lease extensions
Attending to first registration

The term Lawyer is used within this document to define anyone involved in the conveyancing
process including Solicitors and Licensed Conveyancers.
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WHAT’S INVOLVED IN
BUYING A HOME?

FIND A NEW HOME

BECAUSE, FOR MANY OF US, BUYING A NEW HOME IS NOT
A FREQUENT EVENT, THE PROCESS CAN SEEM CONFUSING
AND COMPLICATED. HOWEVER, IF YOU FOLLOW THE
STEPS THAT WE’VE LAID OUT FOR YOU BELOW YOU
SHOULD FIND THE PROCESS AS EASY AS ABC…

This is the exciting bit!

To make life easier we’ve also put together a guide that explains all of the terms
you are likely to come across during the property buying and selling process:

When you have found your dream home and are ready to “make an offer” your
estate agent will ask you who your conveyancer / solicitor is.
.........

INSTRUCT A LAWYER
This is where we come in. You will need a lawyer to take care of all of the legal
aspects of buying your new home, and, if you are selling as well we can take care of
that too. Our team specialises in conveyancing, which is what the property buying
and selling process is called.

THE ABC OF HOME BUYING - pages 7 to 9
.........

I NEED A MORTGAGE - HOW MUCH CAN I
AFFORD?
Whether you are a first time buyer or have a home to sell, if you are going to be
dependent on a mortgage you need to know how much you will be able to borrow
and how much the deposit on your new home will be. The best way to find out this
information is to get a mortgage agreed in principle with a lender. This will not tie
you into anything and you can always choose a different provider later, but it will
ensure that you know how much you can afford to borrow right at the start of the
moving process.
Even if you are a cash buyer you should also find out about the other costs you will
incur when buying and selling a property so that there are no nasty surprises at the
end of the process. These costs are outlined in this guide as follows:
THE COST OF MOVING HOME 		
YOUR PURCHASE ADDITIONAL COSTS
STAMP DUTY LAND TAX EXPLAINED 			
YOUR SALE ADDITIONAL COSTS 		

Once you know the price range that you can afford and what your total costs will be
you can start the search for your new home.

- pages 10 and 11
- pages 12 and 13
- pages 14 and 15
- page 16

Before we can act on your behalf, to comply with money laundering regulations, we
have to see proof of your identity.
PROOF OF IDENTITY & SOURCE OF FUNDS - page 17
Also, if you are purchasing your property in joint names, we will need to know how
you wish to hold the property. The options when purchasing a property in joint
names are explained later in this guide.
PURCHASING A PROPERTY IN JOINT NAMES - pages 18 to 20
.........

MAKE AN OFFER
Now that you have found a property you want to buy and have a lawyer to take care
of the legal work you can discuss your offer with the estate agent. Once your offer
has been accepted, if you are not a cash buyer, you will need to arrange a mortgage.

.........
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ARRANGING YOUR MORTGAGE
There is a lot of choice nowadays when it comes to arranging your mortgage: which
lender to choose, how to repay it, how the interest is calculated and so on. You
should do plenty of research online before choosing a lender to meet with. For
more information see:
ARRANGING YOUR MORTGAGE - pages 21 and 22
Your lender will also require a valuation and survey of the property you intend to
purchase before formally offering you a mortgage on the property.
.........

ARRANGING YOUR
VALUATION AND SURVEY
A valuation confirms to your lender that your new home is worth what you’re
paying for it and a survey checks the condition of the property. Your lender will
organise these but you will need to pay for them. See:
YOUR VALUATION AND SURVEY - page 26
.........

COMPLETING THE LEGAL WORK

THE ABC OF
HOME BUYING
To make life easier we’ve explained below many of the terms you are likely to come
across during the property buying and selling process.
Bridging loan:
When there is a delay between the purchase of your new home and the sale of your
present property, then a loan may be needed to “bridge the gap”.
Cash buyer:
There are 2 types of cash buyer
(a) a person who already has the purchase money saved or deposited in a bank or
building society account; or
(b) a person who can pay for the property with the proceeds from the sale of their
own property and does not need a mortgage.
Completion:
This is when a sale / purchase is finalised and is usually your moving date. Monies
are passed over and the buyer has legal ownership of the property.
Covenant:
A restriction or condition affecting the property which must be complied with.

The conveyancing process can now begin and your lawyer will step in to transfer
the property from the seller to you officially.
There are a number of important steps in this process, all of which are explained in
this guide. See:
THE BUYING AND SELLING PROCESS - pages 27 to 29
Moving house is one of the most important things you will do in your lifetime and
we appreciate that normally you will be keen to move as quickly as possible. Our
aim is to make everything as “painless” as possible and we will keep you regularly
updated on how your transaction progresses.

6

7

Conveyancing:
The legal transfer of a property from one owner to another.
Declaration of Trust:
A document setting out in what proportions you own the property and what will
happen to the proceeds of sale once the property is sold.
Deeds:
These are all of the legal documents relating to ownership of the property. These
are generally of limited relevance nowadays, as the ownership of the vast majority
of properties is electronically registered at the Land Registry.
Deposit:
This is a part payment of the agreed purchase price paid by the buyer on exchange
of contracts. Most contracts provide for the buyer to pay 10% of the purchase price.
If you feel you will be unable to pay a full 10% deposit you must let your lawyer
know at the beginning of the purchase process so that they can try to make other
arrangements for you. This can frequently be arranged, especially where there is a
chain of transactions involved. In the very rare event that a buyer backs out of the
purchase after exchange of contracts, the full 10% would be forfeited.
Easement:
A right over somebody else’s property, for example a right of way over an access
way.
Energy Performance Certificate (EPC):
In England and Wales when you are selling a property you are required to provide
an EPC for that property. This gives details of the energy efficiency of the property.
Your estate agent will normally arrange this for you, but if you do not have an
estate agent we can advise you in this area.
Exchange of Contracts:
This happens when all necessary searches and enquiries have been satisfactorily
concluded and when both parties, the buyer and seller of a property, have signed
identical documents (contracts) and the purchaser has given the agreed deposit to
their lawyer. Once exchange of contracts has been “formally” agreed, both sides
are legally bound to complete the transaction. See:
THE BUYING AND SELLING PROCESS - pages 27 to 29
Freehold:
Buying a freehold property means that the property and the land on which it
stands will be fully owned by the purchaser.
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Insurance:
Your mortgage lender, if you have one, will usually discuss insurance with you.
There are 2 types of insurance that you will need:
• Buildings Insurance: cover for the bricks and mortar of your home
• Contents Insurance: cover for your household contents. You will need to work
out how much cover you need
A buyer of a freehold property should arrange insurance cover for their new
property from “exchange of contracts”. If you are buying a leasehold flat many
landlords will already have buildings insurance in place so you will not have to
arrange this, however some may not. You will need to check with your landlord if
any cover is in place and arrange for some cover to put in place if it’s not.
Leasehold:
Buying a leasehold property means that your right to hold or use the property is
granted by a lease for a fixed number of years. Ground rent on the lease is paid
annually by the leaseholder to the freeholder. A service charge is also often payable.
This is the contribution determined by and paid to the freeholder towards the cost
of maintaining the building and/or estate that the property is in.
Lender:
This is the bank, building society or other financial institution with which you
arrange your mortgage. The lender is sometimes referred to as the Mortgagee. As
the borrower you will sometimes be referred to as the Mortgagor.
Mortgage:
This is a loan specifically to buy a property. Most people will need to take out a
mortgage when purchasing a property.
Source of Funds:
This is where the purchase money is coming from, e.g. a mortgage, proceeds of sale
of an existing property, savings, a gift, a private loan, perhaps from parents, or any
combination of the above.
Stamp Duty:
Stamp Duty or Stamp Duty Land Tax (SDLT) as it is properly known is a
government tax charged on land and property transactions in the UK. See:
STAMP DUTY LAND TAX EXPLAINED - pages 14 and 15
Will:
A legal document that allows a person to make decisions about how his or her
estate will be managed and distributed following their death. As a homeowner it is
advisable to make a will or consider whether an existing will needs altering.

9

THE COST OF
MOVING HOME
BUYING A PROPERTY
When you are buying a property there are a number of costs involved
•
•
•
•

LAWYER’S FEE
STAMP DUTY LAND TAX (SDLT)
ADDITIONAL COSTS
ANY NECESSARY ADDITIONAL WORK

(a) Lawyer’s Fee – Your lawyer will estimate a fee for carrying out the legal work
necessary for you to be able to buy your new property. They will need to
charge VAT on top of the fee that they give you.
(b) Stamp Duty Land Tax (SDLT) – SDLT is a progressive tax on the purchase
price of a property.
STAMP DUTY LAND TAX EXPLAINED - pages 14 and 15
(c) Additional Costs – When you are buying a property there are a number of
searches and checks that your lawyer must carry out on your behalf and
following completion they will need to register your ownership at the Land
Registry, for which the Land Registry will charge a fee. Your lawyer will charge
you whatever they have to pay (plus, if applicable, VAT) to carry out these
checks and to register your ownership, so these additional costs will generally
be the same whichever lawyer you choose to work with. We ask our clients to
pay in advance for these additional costs; this is standard practice. See:
YOUR PURCHASE ADDITIONAL COSTS - pages 12 to 13
(d) Additional Work – Occasionally, additional work of a non routine nature may
be required, such as:
•
•
•
•
•

LEASE EXTENSION
ATTENDING TO FIRST REGISTRATION
DRAFTING A DEED OF POSTPONEMENT
DRAFTING A DECLARATION OF TRUST
DRAFTING A STATUTORY DECLARATION

SELLING A PROPERTY
When you are selling a property the costs involved include:
•
•
•
•

ESTATE AGENT’S FEE
LAWYER’S FEE
ADDITIONAL COSTS
ANY NECESSARY ADDITIONAL WORK

(a) Estate Agent’s fee – These are usually charged at a percentage rate of the final
sale price of your property. You will need to agree that rate with your estate
agents at the outset.
(b) Lawyer’s fee – Your lawyer will estimate a fee for carrying out the legal work
necessary for you to be able to sell your existing property. They will need to
charge VAT on top of the fee that they give you.
(c) Additional Costs – When you are selling a property there are a few additional
costs that may be incurred. See:
YOUR SALE ADDITIONAL COSTS - page 16
(d) Additional Work – Occasionally, additional work of a non routine nature may
be required such as:
•
•
•

DRAFTING A STATUTORY DECLARATION
ATTENDING TO REMOVAL OF SECOND LEGAL CHARGE
ATTENDING TO REMOVAL OF FURTHER CHARGES / CAUTIONS

Should any of these items of work be needed we will advise you of the impact
on costs.

AN INITIAL ESTIMATE OF COSTS
We will give you an estimate of all your costs, including SDLT and additional
costs, at the beginning of the process, so you will know what everything is likely
to cost and what we will need paying for in advance. If a sale or purchase does not
complete then the fee we will charge will depend on the amount of work which we
have carried out at the time the transaction becomes abortive. We will discuss this
with you.

Should any of these items of work be needed we will advise you of the impact
on costs.
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YOUR PURCHASE
ADDITIONAL COSTS
When you are buying a property there are a number of searches and checks that
your lawyer must carry out on your behalf. Your lawyer will charge you whatever
they have to pay (these are usually called additional costs) to carry out these
checks, so these additional costs will generally be the same whichever lawyer you
choose to work with. The searches may include:
•

LOCAL AUTHORITY SEARCH

•

ENVIRONMENTAL SEARCH

•

WATER & DRAINAGE SEARCH

•

CHANCEL REPAIR LIABILITY

•

BANKRUPTCY SEARCH

•

LAND REGISTRY SEARCH

Local Authority Search:
Apart from local road proposals affecting land within 200 metres of the property,
the Local Authority search will only give information about the property itself,
concerning the effect of Town & Country planning legislation, liability for road
charges, compulsory purchase or demolition orders, financial orders and other
matters which could vitally affect it.
The search will not give information about other property, for example the
development of neighbouring land. If, therefore, you are concerned about the
possibility of a development or any matters relating to other property or land in the
neighbourhood, you should make enquiries yourself of the local authority before
you consent to the exchange of contracts on your purchase. We can explain how
this can be done. Alternatively there are specialist agency companies who can
carry out these enquiries for you. This would involve a separate fee to that agency;
if you would like further details please let us know.
Environmental Search:
This is intended to reveal such matters as whether the property is in an area
subject to flooding, whether the property is built on contaminated land, and
whether there are any other environmental considerations e.g. radon gas.
Water & Drainage Search:
This type of search will enable us to find out whether the property is connected
to the mains drainage and mains water supply. It will also show whether there is a
mains sewer passing through the garden of the property and if the property is on a
metered water supply.
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Chancel Repair Liability:
Due to a change in the law which came into effect in October 2013, there is an
ever-decreasing possibility that the property you purchase may attract a liability
to contribute to the costs of chancel repairs in churches in and around the locality
of the property. As part of the process of checking the title to the property before
we exchange contracts, thereby committing you to the transaction, we will see if
chancel repair liability might be relevant to the property you are purchasing. If it
appears that there may be a risk of chancel repair liability we will then report back
to you and discuss with you what steps we should then take.
Bankruptcy Search:
A bankruptcy search will need to be made in respect of each buyer and any other
individual contributing to the purchase price either by way of gift or loan, both at
the outset of the transaction and once contracts are exchanged. The Bankruptcy
Search Fee is currently £2* per search.
Land Registry Search:
This is a search carried out before completion to check that there have been no
charges to the property title and to enable us to register you as the new owner of
the property following completion. The Land Registry Search Fee is currently £3*.
There are other searches available and we can discuss these with you in detail if we
consider they are appropriate.
Land Registry Fee:
This fee is paid through your lawyer to register your ownership of the property
with the Land Registry. The scale of fees, generally based on the purchase price
of the property, is fixed by the Government. In many cases we are able to deal
with registrations electronically by way of an online application, which not only
speeds up the process but often attracts a reduced fee (although some transactions,
including leases, are still subject to the full fee payable for a postal application, even
if submitted online). The fees are currently as follows*:
Value or Amount Paid
£0 to £80,000
£80,001 to £100,000
£100,001 to £200,000
£200,001 to £500,000
£500,001 to £1,000,000
£1,000,001 and over

Postal Fee (£)
40
80
190
270
540
910

Reduced Electronic Fee (£)
20
40
95
135
270
455

Bank Transfer Fee:
On completion we have to transfer the purchase monies from our account to the
seller’s conveyancer’s / solicitor’s account for which the bank will charge the sum
of £6* including VAT, in addition to our charges for arranging the transfer, details of
which will be provided as part of our detailed estimate.
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STAMP DUTY LAND TAX
Stamp Duty or Stamp Duty Land Tax (SDLT) as it is properly known is a tax charged
on land and property transactions in England, payable by the buyer (other taxes are
in place for the rest of the UK). SDLT is a progressive tax on the purchase price of a
property and is charged at different rates depending on the portion of the purchase
price that falls within each rate band. The tax that is charged depends on both the
purchase price and the nature of the buyers.
On the 8 July 2020 the SDLT threshold increased from £125,000 to £500,000 and
reduced rates have now been put in place until the 30 September 2021. These rates
apply whether you are buying your first home or have owned property before and
replace the special rules for first time buyers that were introduced in 2017. Different
rates apply to purchasers of residential property in England and Northern Ireland
who are not resident in the UK.
Rates from 8 July 2020 until 30 June 2021
Purchase Price

% Rate

£0 - £500,000

0%

£500,001 - £925,000

5%

£925,001 - £1.5m

10%

£1.5m +

12%

Example:
If you purchase a property for £650,000, you will
pay the following:
• Nothing on the first £500,000
• 5% on the amount between £500,001 and
£925,000 (£155,000) which equals £7,500
So the stamp duty you pay on a property with a
purchase price of £650,000 would be £7,500.

From the 1 July 2021 until the 30 September 2021 the SDLT threshold will decrease
from £500,000 to £250,000.
Rates from 1 July 2021 until 30 September 2021
Purchase Price

% Rate

£0 - £250,000

0%

£250,001 - £925,000

5%

£925,001 - £1.5m

10%

Example:
If you purchase a property for £275,000, you will
pay the following:
• Nothing on the first £250,000
• 5% on the amount between £250,001 and
£925,000 (£25,000) which equals £1,250
So the stamp duty you pay on a property with a
purchase price of £275,000 would be £1,250

From the 1 October 2021 the SDLT threshold will decrese from £250,000 and return
to its original threshold of £125,000.
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Rates from 1 October 2021
Purchase Price

% Rate

£0 - £125,000

0%

£125,001 - £250,000

2%

£250,001 - £925,000

5%

£925,001 - £1.5m +

10%

£1.5m+

12%

Example:
If you purchase a property for £295,000, you will
pay the following:
• Nothing on the first £125,000
• 2% on the amount between £125,001 and
£250,000 (£125,000) which equals £2,500
• 5% on the final amount between £205,001 £925,000 (£45,000) which equals £2,250
So the stamp duty you pay on a property with a
purchase price of £295,000 would be £4,750

Since 1 April 2016, additional SDLT has been payable in respect of “additional
properties”, such as buy-to-lets and second homes. The 3% higher rate for
purchases of additional dwellings applies on top of the revised standard rates for
the period 8 July 2020 to 31 March 2021.
Non-UK Residents
Since 1 April 2021 different SDLT rates apply to non-UK residents purchasing
both freehold and leasehold property. The surcharge applies to all ‘non-resident
transactions’, even if you intend to live in the property you’re buying, and
regardless of whether or not you already own a residential property.
Rates from 1 April 2021
Purchase Price

% Rate

£0 - £125,000

2%

£125,000 - £250,000

4%

£250,000 - £925,000

7%

£925,000 - £1.5m

12%

£1.5m +

14%

Example:
If you purchase a property for £700,000, you will
pay the following:
• 2% the first £125,000 which equals £2,500
• 4% on the amount between £125,001 and
£250,000 which equals £5,000
• 7% on the final amount between £205,001 £700,000 which equals £31,500
So the stamp duty you pay on a property with a
purchase price of £700,000 would be £39,000

WHY DO I HAVE TO PAY STAMP DUTY?
When you buy a property the change of ownership of the property has to be
registered at the Land Registry. The registration process requires a certificate
which is issued by Her Majesty’s Revenue and Customs (HMRC). HMRC will only
issue this certificate on receipt of the Stamp Duty due on the purchase price of the
property.
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PAYMENT OF STAMP DUTY
Your lawyer will send your Stamp Duty payment to HMRC on your behalf as part of
the process of buying your property. You will need to ensure the money to pay your
Stamp Duty has been credited to your lawyer’s bank account before completion.

YOUR SALE ADDITIONAL
COSTS
When you are selling a property there are a number of additional costs that your
lawyer must incur on your behalf. Your lawyer will charge you whatever they have
to pay, so these additional costs will generally be the same whichever lawyer you
choose to work with. Such additional costs may include the cost of:
• OFFICIAL COPIES OF YOUR REGISTERED TITLE
• LEASEHOLD INFORMATION PACK
• BANK TRANSFER FEE
Official Copies of Your Registered Title:
We will need to obtain up to date official copies of your title from the Land Registry.
The Land Registry currently charge £6* for this. Subsequent title documents may
need to be obtained from the Land Registry if they affect your title. We will advise
you of this at the time, if applicable.
Leasehold Information Pack:
If you are selling a leasehold property we will need to apply to the Management
Company for their Management Information Pack which provides replies to specific
enquiries and details regarding service charges and buildings insurance etc. This
expense varies from Management Company to Management Company.

PROOF OF IDENTITY &
SOURCE OF FUNDS
In order to comply with anti-money laundering regulations we are required to
be satisfied as to your identity before we can act on your behalf in the sale or
purchase of your property. We will normally need to see (and take copies of)
original documents, such as:
•
•

YOUR PASSPORT OR PHOTOGRAPHIC DRIVING LICENCE
PROOF OF ADDRESS - USUALLY A RECENT UTILITY BILL OR BANK OR
BUILDING SOCIETY STATEMENT

TSP is based in offices in Colchester and Clacton, but if you cannot get to one of
our offices we can still help you with your sale or purchase, no matter where you
are based in the UK. You will simply need to visit a local solicitor to get a copy of
your photographic identity certified, as showing a true likeness of you, and send
this to us, together with proof of address.
We will also need you to provide us with evidence as to the source of any balance
of purchase monies (including costs and expenses of the transaction, and Stamp
Duty) which is not coming by way of mortgage or from the sale of an existing
property. This is in order to comply with anti-money laundering regulations
and, if you are purchasing with the aid of a mortgage, in order to meet your
lender’s requirements. If this is relevant to your transaction we will discuss these
requirements with you in more detail.
ARRANGING YOUR MORTGAGE - page 21

Bank Transfer Fee:
If you have a mortgage we will need to send the money from the proceeds of the
sale on completion to your mortgage company, a Bank Transfer Fee of currently
£6* including VAT is payable for this. This is in addition to our charges for
arranging the transfer, details of which will be provided as part of our detailed
estimate.
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PURCHASING A PROPERTY
IN JOINT NAMES
You have the following ownership options when purchasing a property:
•

Joint Tenants

•

Tenants in Common

JOINT TENANTS
The main consequences of owning as joint tenants are:•

On separation, the property will be regarded as belonging to you equally, i.e.
half each

•

The survivor of the two owners will automatically become the sole owner of the
whole property, whatever any Will of the deceased owner might say

•

The ownership shares are not declared, with the presumption being that it was
intended that the value of the property be shared equally.

TENANTS IN COMMON
This is the alternative way of owning the property and is more common in
unmarried relationships and in second marriages or second civil partnerships. The
main consequences of this are:-
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•

That each owner can leave his or her share in the property by Will to
somebody other than the other joint owner

•

That the parties can declare the shares in which they own the property (e.g.
75% to A, 25% to B). This may be particularly useful where there is unequal
contribution to the cost of purchasing the property. The absence of a precise
declaration as to the shares of ownership may increase the risk of expensive
litigation if the parties are unable to agree how the equity in the property
should be shared, and could result in an outcome which might not have been
the outcome the parties would have expected or intended at the outset. When
one of you dies, the survivor will own his or her share as declared at the time
of acquisition, and the deceased’s share will be dealt with in accordance with
the terms of the Will, if any, made by the deceased owner.

•

In the event that there is no declaration of ownership, the Land Registry will
note the property being held as Tenants in Common and it will be presumed
that the property is held in equal shares.

If you wish to avoid or minimise the risk of subsequent dispute over the ownership
shares, then it is strongly recommended that there be a clear declaration of
intention at the time the property is acquired. This can be achieved with a
Declaration of Trust. If you require further advice on a Declaration of Trust, our
Trusts team will be more than happy to help.

CHANGING MODE OF OWNERSHIP
In a joint tenancy, either party can, without the other’s co-operation, convert
the joint tenancy into a tenancy in common. This is known as severing the joint
tenancy. The other party has to be informed of what is happening, but his or her
permission is not required. The severance of the joint tenancy is then noted on the
Title Deeds or at the Land Registry. It would be important to combine the severing
of a joint tenancy with the making of a Will, so as to ensure that the share of the
property went to the person to whom the party intended it to go, particularly if the
proposed beneficiary is not the other party’s next of kin, as, if no Will is made, then
the law of intestacy will decide what happens to the deceased’s estate and could
decide that the beneficiary should be somebody who would not have been the
chosen beneficiary of the deceased had he or she made a Will.
In a divorce or dissolution of a civil partnership, the Court is not bound by the
declared ownership arrangements and within an overall settlement the Court can
make a variety of orders, (e.g. immediate sale, transfer from one owner to the
other, adjustment of the ownership shares, deferred sale, etc.).

DETERMINING SHARES IN PROPERTY
In the event of a dispute arising over the shares in the value of a property, where
the relationship is not a marriage or a civil partnership the Court will not have the
wide-ranging discretion that it has when dealing with a divorce or the dissolution of
a civil partnership.
Essentially, in cases involving the termination of a marriage or a civil partnership,
the Court can look to the future as well as to the past, with the objective of doing
what is fair having regard to all of the circumstances of the case.
Where the relationship that ends is not a marriage or a civil partnership, the
Court’s role is usually more restricted. If the parties have specifically declared their
financial interests in the property, then the Court is unlikely to interfere with this.
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If the parties have not declared their financial interests in the property, then the
Court’s role, unlike within the termination of a marriage or a civil partnership,
is limited to looking back in time to work out what the parties are taken to have
intended, and that will determine the outcome.
It is possible for the Court to find that the parties have changed their common
intention any time after completion of the acquisition of the property. A change of
intention may be found:
•

By reference to specific declarations by the parties of a revised agreement

•

By the Court inferring a change of intention as to shares from the statements or
the actions of the parties, even if there is no formal declaration of such change

•

By the Court imputing an intention to the parties where the statements and/
or actions of the parties do not provide sufficient evidence for a Court to infer
what their intentions were. This last example is in effect the Court deciding
for the parties what the Court finds to be a fair outcome, having regard to the
circumstances of the case.

MORTGAGE
Please note that whatever form of co-ownership is chosen, you will each be liable to
the mortgage lender for the full amount outstanding under the mortgage.

ARRANGING
YOUR MORTGAGE
There is a lot of choice when it comes to arranging your mortgage: which lender
to choose, how to repay it, how the interest is calculated and so on. You should do
plenty of research online if possible before choosing a lender to meet with.
Whichever lender you choose they will require a valuation and survey of the
property you intend to purchase before formally offering you a mortgage on the
property. See:
YOUR VALUATION AND SURVEY - page 26
We have already mentioned that we have to check your identity when we start
working with you to comply with anti-money laundering regulations, but we are
also required by your lender to obtain proof of your identity on their behalf. See:
PROOF OF IDENTITY & SOURCE OF FUNDS - page 17
If you are buying a property with a mortgage
•

You must tell your lender the full purchase price of the property

•

You must also tell your lender the details of any incentives that may have been
offered to you by the seller. For example, some developers offer a discount on
the purchase price for a quick completion

•

If you fail to tell your lender about any discounts offered this can constitute a
criminal offence and could result in any mortgage offer made being revoked

•

Ensure that you also let your lawyer know about any possible discounts that
may have been agreed so that these can be confirmed with the seller’s lawyer
and the correct procedures can be followed

•

You must tell your lender and your lawyer if any part of the balance of the
purchase price is being provided by a third party, either by way of gift or loan
-
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If by way of loan, both you and the third party will need to confirm
whether it is intended that the third party have the benefit of a charge
registered against the property. The mortgage lender may object to such
an arrangement but, even if they agree it, they are likely to require
your lawyer to ensure that the charge in favour of the third party ranks
second to their own mortgage. This would mean that, if you were unable
to maintain the mortgage repayments and your lender took possession
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proceedings, the lender’s mortgage would be repaid before the money
owing to the third party
-

•

If by way of gift, your lawyer would need to obtain from the third party
written confirmation that they intend the money to be a gift, and to provide
a copy of such confirmation to your lender

Once you have received an offer of mortgage from your lender your lawyer
must also receive written instructions from your mortgage lender detailing the
offer they have made to you and any special conditions that they may have
imposed. It is not enough for you to tell your lawyer about your offer. They will
not be able to exchange contracts until they have received your lender’s written
instructions.

SPECIAL CONDITIONS
Examples of special conditions that your lender may place on their mortgage
offer to you are that an existing mortgage or other loan must be repaid before the
mortgage can be completed, that the buyer cannot let out the property without
consent or that additional surveys have to be carried out before completion.
Your lawyer will need to satisfy themselves that any special conditions imposed by
the lender either have been complied with or will be prior to your completion date.
Your lawyer will obtain your mortgage advance from your lender to complete your
property transaction. You will then need to start paying your lender in accordance
with the instructions they will give you directly.
Insurance:
Your lender will usually discuss property insurance with you. However, you should
be aware that as soon as contracts are exchanged the buyer should insure the
property (unless the property is leasehold). If a property burns down, for example,
between exchange of contracts and completion the buyer still has to pay for the
property. See:

THE BUYING AND SELLING PROCESS - pages 27 to 29
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THE BANK OF MUM AND
DAD?
The term “Bank of Mum and Dad” is traditionally used to describe a parent
lending or gifting their child money to help them get onto the UK property
ladder. Data released in June 2019 by Legal & General showed that the amount
lent by the “Bank of Mum and Dad” reached £6.3bn and helped finance one
in five property purchases. The average amount of money made available by
parents to their offspring was £24,100, a rise of £6,000 from the previous year.
If your child is having difficulty securing a mortgage and you have decided to
help by contributing some money towards their purchase, it is important to
decide whether the money is a gift – with no strings attached – or whether you
want to ensure that it will be repaid to you if your child decides to sell at some
point in the future. Your child’s solicitor and mortgage company will also need
to know the answer to this, not least because both are required to investigate
the source of the funds being used to buy the property. If the monies are not a
gift but are to be secured in some way, this may affect a mortgage company’s
willingness to lend.
If it is decided that the money is an outright gift (not repayable under any
circumstances), there will be no security registered against the property title
for the money and the “Bank of Mum and Dad” will not be entitled to ask for
the return of the money, even when the property is sold. You will undoubtedly
be required to provide what is commonly known as a “gifted deposit letter”
confirming the sum being gifted, that it is an outright gift and not repayable, and
that you will have no legal or financial interest in the property being purchased.
If the money is simply to help your child with the purchase, and you would like
it repaid to you at a future date, you may wish to enter into a formal agreement
to record the terms on which the loan is being made and which events would
trigger repayment of the loan, and to have your interest in the property noted on
the Land Registry title, so as to protect your investment.
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YOUR DEEDS
Until recently if you had a mortgage then your lender would keep the title deeds
until the mortgage was paid off. However, recent changes at the Land Registry mean
that most titles are now stored electronically. This reduces the need for mortgage
lenders to hold deeds as security as their charge is also registered in electronic
format. Registration of Title results in old deeds having no legal value and so they
may be kept by you. Any other documents relating to the property (for example the
lease) can also be sent to you even if you have a mortgage.

WHAT DO I DO WITH MY TITLE DEEDS?
Title Deeds are documents which prove ownership of property or land. During the
last 90 years the Land Registry has been compiling a central register of property
and land in England. It is now compulsory to register any sale, purchase, deed of
gift, mortgage, new lease or assent with the Land Registry. This has been phased
in gradually in different areas over the last 30 years or so; in the Tendring and
Colchester areas compulsory registration was introduced in 1986.
Therefore, if you purchased your property or land in this area before 1986, it is
likely that your title to the property is unregistered. This means a record of your
ownership is not held centrally at the Land Registry. Your deeds may be held by a
solicitor, a mortgage lender or by you, at home, or perhaps lodged at your bank.

If there is insufficient evidence to prove ownership the Land Registry may award
you with Possessory Title. This means the entry on the central register is created
subject to any unknown rights or interests and the title is not guaranteed by the
Land Registry. This may cause problems when you come to sell the property in
the future.
The advantages of having a registered title are:
• Security of title
• A plan produced by the Land Registry showing the extent of the land
• The “deeds” are held on a central record and cannot be lost
• The register for each property clearly sets out any rights or interests
• It protects against anyone applying to hold your land under “squatters’ 		
rights”
• Any future sale is less likely to be affected by difficulties relating to ownership
To minimise the risk of future problems Thompson Smith and Puxon recommend
that, if your property is currently unregistered, you apply to the Land Registry for
its first registration. The Land Registry is encouraging people with unregistered
properties or land to apply for first registration by reducing their fees for voluntary
applications.

The unregistered title deeds show a history of the land or property ownership that
can sometimes go back over the last 100 years and beyond. The deeds also show
that you have a right to be in possession of the land.
All titles to registered properties can be accessed online via the Land Registry’s
“Find a Property Service” so you can check whether your land or property is
registered by visiting www.gov.uk/search-property-information-land-registry
If your property is unregistered and the deeds were to be lost, damaged or
destroyed then it could be a difficult, lengthy and potentially expensive process to
prove your ownership of the property. An application would need to be made to the
Land Registry with evidence of who lost the deeds and details of when and where
they were lost.
If the Land Registry believes there is sufficient evidence of ownership they will
create an entry with a title number showing Title Absolute which means the Land
Registry guarantees the land is owned correctly.
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YOUR VALUATION
AND SURVEY

THE BUYING AND
SELLING PROCESS

SHOULD YOU HAVE A SURVEY UNDERTAKEN OF THE
PROPERTY YOU ARE BUYING?

Once you have made an offer to purchase a property your lawyer will start the
process of officially transferring the property from the seller to you or vice versa if
you are selling a property. This is known as conveyancing.

The seller is under no obligation to disclose to you any faults that the property
you are purchasing may have. We therefore advise every buyer that they take
a significant risk if they do not have a survey carried out before purchasing a
property.

TYPES OF SURVEY
(a) Valuation Survey – this type of survey reveals very little about the structure of
the property and is usually carried out for valuation purposes only.
(b) Home Buyer’s Survey – this is the minimum type of survey we would
recommend.
(c) Full Structural Survey – this type of survey should go into considerable detail
with regard to the property so that you know the exact nature of any possible
problem or fault in relation to it.

WHICH ONE TO CHOOSE?
If you are obtaining a mortgage your lender will normally, as part of the mortgage
offer process, insist that a valuation and survey of the property (which you will
need to pay for) is undertaken on your behalf; if your lender allows you to choose
the type of survey that is undertaken then we would recommend that you opt for,
at the very least, the Home Buyer’s Survey, unless they advise that a full structural
survey should be obtained; this will very much depend on the circumstances of
the property you are intending to buy. You should discuss your options with your
mortgage lender.
If you are a cash buyer then, again, we would recommend that, at the very least,
a Home Buyer’s Survey is carried out. We can help you by providing a list of
independent surveyors if needed. If you are instructing a surveyor yourself it is
helpful if you can arrange for a copy of the survey to be sent to your lawyer at the
same time as a copy is sent to you.
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The seller’s lawyer sends the buyer’s lawyer two copies of a draft contract, together
with a property information form completed by the seller which gives information
about the property (for example, which fences belong to the property or whether
any alterations have been carried out in recent years which required planning
consent). They also send a fittings and contents form setting out what is included
in the sale price.
On receipt of these documents the buyer’s lawyer will send a local search request
on the property to the relevant Local Authority and carry out any other enquiries
considered necessary. Once the buyer’s lawyer is satisfied that all checks have
been carried out satisfactorily and discussed everything with the buyer, one copy
of the draft contract is sent back to the seller’s lawyer for the seller’s signature and
the buyer’s lawyer will arrange for the buyer to sign.
You should never sign any documents relating to your sale or purchase, other than
your mortgage application, without your lawyer confirming that it is in order to
do so. Your lawyer will go through all of the documents with you and answer any
questions that you may have.
When both the buyer and the seller are ready to proceed the transaction can
progress to Exchange of Contracts.
Exchange of Contracts is the key point in the legal transaction of buying or selling
a house, land or other property. It is not the same as signing the contract.
The buyer and the seller involved in the transaction each sign an identical copy
of the agreed contract. The contract is not legally binding however, just because it
has been signed. The formal process of “exchange” has to take place for the parties
involved to be legally bound by the signed contracts.
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Before contracts have been formally exchanged by the lawyer’s acting for both
parties either party is free to withdraw from the proposed
transaction.

sooner but your lawyer must have sufficient time to have funds paid into their
bank account where necessary and cleared through the banking system to enable
them to comply with Accounts Rules.

The exchange process takes place over the telephone under a prescribed procedure
set out by the Law Society and the date and time of the exchange is recorded by
both lawyer’s. It is only at that point that the contracts become legally binding.

It is only when the balance of the money for your purchase has reached the seller’s
lawyer that completion of your purchase can take place. Where there is a long
chain of transactions your lawyer has no control over how quickly the balances
of the purchase money pass down the chain of transactions as it depends upon
the co-operation of the parties in the chain and the banking system. However, we
would normally expect that completion of your purchase will have taken place
by lunch-time on the day of completion, although on some occasions it may be
delayed until later in the afternoon. Your lawyer will do all that they can to ensure
that you are not inconvenienced and in particular we normally ask for mortgage
funds to be released by your lender the day before completion so that they are
readily available on the day of completion without us having to wait for them to be
credited into our bank account.

It is usual for a deposit† to be paid by the buyer on exchange of contracts.
If you are buying a property with the assistance of a mortgage then exchange of
contracts cannot take place until:
•

Your lawyer, and you, are satisfied with the answers to their enquiries about
the property you are purchasing

•

You have paid the required deposit† into your lawyer’s bank account and these
funds have been cleared by their bank. This is because your lawyer needs to
send the deposit to the seller’s lawyer at the time of exchange of contracts

•

Keys:
Never hand keys over to your buyer until your lawyer advises you to do so. In
many cases you may be leaving your keys with the estate agent, who should not
release keys until we authorise them to do so. We will only do this when all the sale
proceeds are in our hands.

Your lawyer has received written instructions from your mortgage lender and is
satisfied that any special conditions have been complied with or will be before
the completion date

Deposit:
This is a part payment of the agreed purchase price paid by the buyer on exchange
of contracts. Most contracts provide for the buyer to pay 10% of the purchase price.
If you feel you will be unable to pay a full 10% deposit you must let your lawyer
know at the beginning of the purchase process so that they can try to make other
arrangements for you. This can frequently be arranged, especially where there is a
chain of transactions involved. In the very rare event that the buyer backs out of
the purchase after exchange of contracts the full 10% deposit is forfeited.
†

If you are in a chain of transactions you cannot exchange contracts until everybody
in the chain is ready. In other words you are completely reliant on the slowest
person in the chain. Your lawyer will do their best (as will many estate agents) to
obtain full details of the chain, but this can sometimes be difficult.

Insurance:
As soon as contracts are exchanged a buyer should insure the property they are
purchasing (unless it is leasehold). If a property burns down between exchange of
contracts and completion the buyer still has to pay for the property.
Just before contracts are exchanged the Completion date is agreed; this is the date
when the sale is finalised, all of the monies are passed over and the buyer has the
legal right to the property. The completion date is usually your moving date also.
Again, where there are several people in the chain it can take some time to arrange
this date. It is not possible to arrange a moving date for a Saturday, a Sunday or a
public holiday. Traditionally your completion (moving) date was always 28 days
after exchange of contracts. These days however, it is possible to complete a lot
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CONVEYANCING
QUALITY SCHEME (CQS)
The TSP Residential Property team is a member of the Law Society’s CQS,
having obtained the accreditation in 2012 and having successfully renewed
it every year since then. The Law Society introduced the CQS to promote
standards in the home buying process and to enable consumers to recognise
practices which provide a quality residential conveyancing service.

LEXCEL
TSP has been Lexcel accredited since 2006. Lexcel is the Law Society’s practice
management standard. It is a scheme which certifies that certain standards have
been met by member law firms following independent assessment. The standard
is only awarded to firms which meet the highest management, customer care
and risk management standards. Lexcel accredited practices undergo rigorous
assessment every year to ensure that they continue to meet the required
standards of excellence in these and other areas.
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Thompson Smith and Puxon (TSP) provides a range
of legal services to business clients, organisations and
individuals. Our skilled and experienced teams have
specialist legal knowledge and expertise across a broad
spectrum of the law. We continually invest in staff
development and new technologies, and are responsive
and adaptable to client needs.
SERVICES FOR INDIVIDUALS

For private individuals we have a team of specialists to
guide clients through what in many circumstances can be
confusing and stressful times
Clinical Negligence | Dispute Resolution
Employment | Family and Divorce Law | Mediation
Personal Injury | Residential Property | Wills and Estates

SERVICES FOR BUSINESS

TSP has a highly experienced team of commercial
lawyers. We advise businesses of all sizes across all
sectors, regional, national and international. The
relationships we develop with our business clients ensure
a true partnership approach exists with a focus on
achieving our clients’ end objectives.
Agriculture | Commercial Property
Corporate and Commercial | Dispute Resolution
Employment | Mediation
We are committed to providing an excellent level of
service and adding value to the service which we provide,
so if you are looking for legal advice for you, your
business or your family please do get in touch with TSP.

*The figures and content quoted in this guide are for general information only and are correct at the date of
publication. This guide does not constitute legal advice but states the law as at July 2020. We recommend that
specific professional advice is obtained on any particular matter. We do not accept responsibility for any loss
arising as a result of the use of the information contained in this guide. Please visit tsplegal.com to see any
changes that have occurred since the date of publication.
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