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Thompson Smith and Puxon (TSP) provides a range 
of legal services to business clients, organisations 
and individuals. Our skilled and experienced teams 
have specialist legal knowledge and expertise across 
a broad spectrum of the law. We continually invest 
in staff development and new technologies, and are 
responsive and adaptable to client needs.

SERVICES FOR INDIVIDUALS
For private individuals we have a team of specialists to 
guide clients through what in many circumstances can 
be confusing and stressful times

CliniCal negligenCe | Dispute Resolution | MeDiation

eMployMent | FaMily anD DivoRCe law | peRsonal injuRy  
ResiDential pRopeRty | wills anD estates

SERVICES FOR BUSINESS
TSP has a highly experienced team of commercial 
lawyers. We advise businesses of all sizes across all 
sectors, regional, national and international. The 
relationships we develop with our business clients 
ensures a true partnership approach exists with a focus 
on achieving our clients’ end objectives.

agRiCultuRe | CoMMeRCial pRopeRty 
CoRpoRate anD CoMMeRCial | Dispute Resolution

eMployMent | liCensing | MeDiation

We are committed to providing an excellent level 
of service and adding value to the service which we 
provide, so if you are looking for legal advice for you, 
your business or your family please do get in touch with 
TSP.
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LANDLORD AND TENANT 
DISPUTES
The legal aspects of letting or renting a property can be quite complex 
and mistakes in this area can lead to disputes between a landlord and 
tenant which can often result in unnecessary expense on both sides. 

Some of the common problems that Thompson Smith and Puxon (TSP) 
encounter are:

• No written tenancy agreement

• No record of what rent is due and what has been paid

• No record of the condition of the property at the outset of the tenancy

• Not complying with the Tenancy Deposit Scheme (TDS)

• Sending a simple letter to give 2 months’ notice instead of a formal 
notice under Section 21 of the Housing Act 1988

• Issuing a flawed notice to end a tenancy with insufficient detail

• Constantly contacting the tenant about arrears, exposing the landlord 
to a possible harassment claim

• Not adequately maintaining the property and fixing faults

A well drafted tenancy agreement can help to avoid some of these 
problems, and the Dispute Resolution team at TSP has a wealth of 
experience advising both residential landlords and tenants in avoiding 
disputes. 

However, for those who find themselves in dispute, whether through a 
disagreement about repairs, rent arrears or the condition of a property at 
the end of a tenancy, the team can help and advise. 

Whether you are a landlord or a tenant, additional useful information 
can be found on the pages detailed below.

• Residential tenancies (page 6)

• Deposits (page 7)

• Ending an Assured Shorthold Tenancy (AST) (page 9)

• The Deregulation Act 2015 (page 11)

• Eviction and enforcement (page 13)
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The team encounters many situations where landlords have not served 
notices to end an assured shorthold tenancy correctly and therefore 
struggle to gain possession of their property. The team advise both 
landlords and managing agents on best practice in serving notices 
and how to avoid the associated pitfalls through good practice and 
procedures.

Getting it right the first time can save a lot of time, energy and expense!
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RESIDENTIAL 
TENANCIES
Most residential tenancies are now Assured Shorthold Tenancies (AST). 
An AST is a type of assured tenancy that allows the landlord to let the 
property whilst retaining the right to repossess the property at the end 
of the term of the tenancy. A residential tenancy created on or after 
28 February 1997 will automatically be an AST (provided it meets the 
requirements listed below), unless the landlord has served a notice on 
the tenant stating that the tenancy will not be an AST. The Housing Act 
1988 lists the following requirements for an AST, all of which must be 
fulfilled:

• The tenant must be an individual

• The property must be occupied as the tenant’s only or principal home

• The tenancy does not fall within one of the exceptions in Part 1 of 
Schedule 1 to the Housing Act 1988

If an AST expires and the tenant continues to occupy the premises the 
tenancy continues as a Statutory Periodic Tenancy on the same terms. 
This means that although the initial period of tenancy has come to an 
end the tenant can remain in the property on the same terms as before, 
and at the same rent, without a further document until the tenancy is 
brought to an end by formal notice and, if necessary, a court order.  If 
the landlord wishes to change the rent or other terms of the tenancy this 
will need to be in writing and with the agreement of the tenant. 
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DEPOSITS
In order to avoid cluttering the courts with small value claims disputing 
the return of the deposit at the end of a tenancy, the Tenancy Deposit 
Scheme (TDS) was introduced.

What constitutes a rent deposit? This is usually a lump sum but any 
money that is taken by or for the landlord as security for the tenant’s 
liabilities in connection with the Assured Shorthold Tenancy (AST) will 
constitute a deposit that must be protected in a TDS. This includes a 
“cleaning fee” and any additional money charged as rent each month, 
which is collected by the landlord to offset against potential costs of 
cleaning and repairs.

A TDS has two main objectives:

• To ensure that, when a tenant pays a deposit, it will be protected 
and returned to the tenant at the end of the AST, except when the 
landlord has a legitimate claim on it

• To resolve disputes between landlords and tenants using dispute 
resolution rather than via the courts

Obligation to join a TDS has no retrospective effect, but beware of 
“renewals”: The legislation dealing with TDS came into force on 6 April 
2007 and does not have a retrospective effect. There may, however, be 
an obligation to enter into a TDS where the AST is extended or renewed 
after this date.

The Localism Act 2011 made changes to the tenancy deposit regime 
and although again the changes were not retrospective, where a deposit 
was taken for an AST before 6 April 2012 and had not been protected in 
one of the Government-authorised schemes, the landlord or agent was 
required to do so within 30 days of 6 April 2012.

THERE ARE TWO TYPES OF TDS:

• A custodial TDS requires a landlord to pay its tenant’s deposit to a 
scheme administrator, who holds the deposit until the tenancy ends

• An insurance TDS where the landlord retains possession of the 
deposit, but secures it by paying a fee and insurance premiums to the 
scheme administrator
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WHAT ARE A LANDLORD’S OBLIGATIONS UNDER A TDS? 

Within 30 days of receipt of the deposit a landlord must:

• Comply with the “initial requirements” of the TDS

• Give the tenant certain prescribed information. This information 
should be provided directly to the tenant. It is not sufficient to merely 
identify the TDS and let the tenant make their own investigations

Sanctions against landlords: There are potentially significant sanctions 
for non-compliance with the requirements of either a custodial or 
insurance TDS.

There are two general sanctions:

• The landlord may be prevented from recovering possession of its 
property by giving notice under section 21 of the Housing Act 1988

• The landlord may be required to pay money to the tenant or relevant 
person by way of a fine
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ENDING AN ASSURED 
SHORTHOLD TENANCY
A tenancy is ended by serving a notice on the tenant. Notices can be 
served under either Section 8 or Section 21 of the Housing Act 1988.

Notices: Where an Assured Shorthold Tenancy (AST) has been granted 
the landlord can get an order for possession at the end of the tenancy:

• By establishing one of the mandatory or discretionary grounds and 
serving the requisite notice under Section 8 of the Housing Act 1988

• Without having to give any reason, by serving two months’ notice on 
the tenant under Section 21 of the Housing Act 1988

• As at 1 October 2015 there are two forms of notice depending on 
whether the tenancy was entered into before or after 1 October 
2015. After that date a new prescribed form must be used and the 
notice cannot be served if the landlord is in breach of the prescribed 
requirements or is in breach of the obligation to provide prescribed 
information (see page 11).

• When serving notices the s.21 procedure can be used in tandem with 
the s.8 procedure.

Section 8: The mandatory and discretionary grounds: 
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Letting by an owner-occupier

2 Tenancy subject to a prior mortgage

3 Out of season holiday let

4 Student accommodation

5 The dwelling of a minister of religion

6 The landlord needs to demolish or reconstruct

7 Death of a periodic tenant

8 The tenants are at least 2 months in arrears with the rent
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There is suitable alternative accommodation for the tenants

10 Some rent is due

11 There has been a persistent delay in paying rent

12 Other breach of covenant

13 Act of waste or neglect

14 Nuisance or annoyance

15 Damage to furniture

16 Letting to former employee

17 False statement induced granting of tenancy
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Section 21: The landlord has the right to regain possession at the 
end of the fixed term, if the landlord gives at least two months’ notice 
pursuant to s.21 and has complied with the prescribed requirements 
and obligations. As long as the landlord has correctly served the correct 
notice, the court must order possession, but it is absolutely critical that 
the notice is drafted and served correctly, otherwise the court will deem 
it invalid and the claim will fail.

A comparison of the timescales for using a Section 21 notice compared 
to a Section 8 notice is shown below:

SECTION 21 SECTION 8
If you use the Accelerated 

Possession Procedure
If you issue the claim 

online
NOTICE 
PERIOD

2 clear months, if a 
statutory periodic tenancy 
the notice has to expire on 
the day before the rent is 
next due plus two months

From 2 weeks

HEARING There is not usually a 
hearing

4 - 8 weeks from issue

COURT 
FEE

£355 £325

PROS No need for hearing, it is 
essentially a paper exercise 
but the paperwork has to be 
right.

Includes claim for rent 
arrears

CONS Does not include Judgment 
for arrears of rent which 
may need to be pursued 
separately

It can be defended by 
tenants on sometimes 
spurious grounds causing 
delay and increasing costs. 
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THE DEREGULATION 
ACT 2015
New legislation concerning information which residential landlords must 
have given to their tenants before they can serve a valid notice under 
Section 21 of the Housing Act 1988 came into force at the beginning of 
October 2015. This highlights the importance of landlords keeping up to 
date with the ever-changing landlord and tenant law.

A Section 21 notice is the “no fault” notice to be served by landlords 
when seeking to take back possession of their property at the end of the 
tenancy.

The Assured Shorthold Tenancy Notices and Prescribed Requirements 
(England) Regulations 2015 require residential landlords to give to their 
tenants at the start of each fixed term tenancy after 1 October 2015 the 
following documents (in addition to information relating to deposits):

• Gas appliance safety certificate

• Energy performance certificate

• The government-produced document “How to rent: The checklist 
for renting in England.” This document can be downloaded from the 
publications page on the government website.

The requirement to provide a gas appliance safety certificate and energy 
performance certificate is not new – what is new is that if the landlord 
fails to comply they will not be able to serve a valid Section 21 notice.

Additionally, the rules regarding service of a Section 21 notice have 
changed. In summary they are:

• No Section 21 notice can be served in the first four months of the 
tenancy

• There is a new prescribed form for Section 21 notices

• There is now a “use by” date for a Section 21 notice. The landlord has 
6 months from the date of service and four months from the date of 
expiry of the notice to use it to start possession proceedings – failing 
which he must start again

For tenancies which began before 1 October 2015 the old rules regarding 
Section 21 notices remain the same, until October 2018 when the new 
rules will apply to all tenancies.
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The Deregulation Act 2015, which has led to the new regulations, also 
introduces a new protection from retaliatory eviction for residential 
tenants. The aim is to protect tenants who complain about the poor state 
of their property. Any written tenant complaint about the condition of 
the property must be answered by the Landlord within 14 days. The 
Landlord must state, in writing, what they intend to do and the time 
frame in which the work will be done.

If the Landlord fails to reply, gives an inadequate response, or serves a 
Section 21 notice the tenant can complain to his local authority, which 
must inspect the property, following which it can serve a health and 
safety improvement notice on the landlord or carry out emergency 
repair work itself if the complaint is found justified.

Any Section 21 notice already served will then be invalid and the 
Landlord is not allowed to serve another for 6 months.
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EVICTION AND 
ENFORCEMENT
Most residential occupiers will have the benefit of the Protection from 
Eviction Act 1977. This Act makes it an offence to evict someone from 
a residential property without a court order. Although there are some 
exceptions, the safest way to proceed when dealing with a property 
that is either partly or wholly used for residential purposes is to seek an 
order for possession from the court to ensure that possession is lawfully 
obtained.

Possession Proceedings: Landlords must obtain a Possession Order 
from the court if the tenants do not voluntarily vacate at the end of the 
tenancy. If a Landlord unlawfully evicts a tenant they could face a claim 
for damages.

Damages for unlawful eviction: The Housing Act 1988 provides that 
damages are payable to the tenant “in respect of his loss of the right 
to occupy the premises in question as his residence”. The measure 
of damages is based on the profit the landlord obtains by evicting the 
tenant. That is, the difference between the value of the landlord’s 
interest with the occupier enjoying a right to occupy and the value of the 
landlord’s interest without the occupier having a right to occupy. If the 
landlord behaves very badly aggravated damages can also be awarded.

Enforcement: If after a Possession Order is made by the court the tenant 
still does not leave, the bailiffs or High Court Enforcement Officers will 
need to be instructed to evict them by applying for a warrant or writ for 
possession. This can add a further few weeks to recovering possession. 
The bailiffs or High Court Enforcement Officers deliver the warrant 
for possession to the property 5 clear days before the eviction. In most 
cases the tenant will have moved out before the date of the eviction.
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CONTACT US

Judith Winward

Solicitor and Notary Public, Dispute Resolution

UK: +44 (0)1206 217039

Email: judith.winward@tsplegal.com

Sharon Auton

Chartered Legal Executive, Dispute Resolution

UK: +44 (0)1206 217043

Email: sharon.auton@tsplegal.com

LEGAL 500
TSP is pleased that in 2015 the hard work and commitment 
to its clients of the Dispute Resolution team has been 
recognised by the Legal 500. Judith Winward,who joined 
TSP in early 2015, was a Legal 500 Recommended Lawyer 
with her previous firm and we are pleased to report that in 
2015 both Judith and team leader Sharon Auton have been 
recommended by the Legal 500, with the firm’s service in 
this practice area rated as “second to none”.
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THE THOMPSON SMITH AND PUXON 
DISPUTE RESOLUTION TEAM 
In dispute with a business, a bank, a travel firm or tradesman? With your 
neighbours or your family? The TSP Dispute Resolution team, led by Sharon 
Auton, has the experience to help.

The team is able to advise you on the best way of resolving your claim for all 
manner of different disputes. Our experience ranges from small but important 
claims for individual clients through to multi million pound cases heard in the 
County Court, High Court and Court of Appeal.  No matter how large or small 
your claim may be the team will provide the practical advice that you need 
during what can be a fraught and stressful time for you.

Particularly in view of the recent substantial increase in court fees, our team 
aim is always to resolve disputes without the need to go to court if possible. 
This is achieved using Alternative Dispute Resolution and Sharon and the team 
are experienced in negotiating, round table meetings and mediation as well as 
litigation.

If a case is defended then it will be allocated to one of three “tracks” within the 
Court system in England and Wales. There are a number of things that a Court 
will consider when deciding which track a case should be allocated to but, in 
the main, the financial value of the case will be the overriding factor. We can 
advise you on your prospects of success, tactics and will discuss the likely costs 
involved.

Acting on behalf of either claimants or defendants, our team has a broad range 
of experience in a wide variety of Dispute Resolution for Individuals, including:

• Breach of contract
• Challenging a Will
• Consumer disputes
• Construction disputes
• Injunctions, including defamation and harassment
• Help with insolvency
• Leasehold extensions and enfranchisement
• Mediation
• Neighbour disputes
• Professional negligence
• Property disputes
• Residential landlord and tenant disputes

*The figures and content quoted in this guide are for general information only and are correct at the date of 
publication. This guide does not constitute legal advice but states the law as at April 2016. We recommend 
that specific professional advice is obtained on any particular matter. We do not accept responsibility for any 
loss arising as a result of the use of the information contained in this guide. Please visit tsplegal.com to see any 
changes that have occurred since the date of publication.
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