PLANNING
AHEAD?
Our team will guide you through the
planning ahead process, tailoring
their advice and guidance to suit your
particular circumstances.

THE THOMPSON SMITH AND PUXON
WILLS AND ESTATES TEAM
We pride ourselves on providing a service which is both friendly and professional,
and on understanding our clients’ objectives. We recognise that in many instances
we will be advising you during a very difficult and distressing time.
We offer a flexible and friendly approach which includes home visits and out-ofhours appointments, as well as ample car parking and easy access for the disabled
at our Colchester and Clacton offices. The team will, at all times, advise you about
the costs involved before carrying out any work.

WILLS
•
•
•
•
•

Preparing new Wills and updating existing Wills
Estate planning through the generations
Farming family succession planning
Advance Directives for Healthcare (Living Wills)
Statutory Wills for those who are mentally incapacitated

POWERS OF ATTORNEY AND COURT OF PROTECTION
•
•
•
•

Preparing and registering Lasting Powers of Attorney
Registering Enduring Powers of Attorney
Applications to the Court of Protection
Advising Deputies appointed by the Court of Protection and Attorneys
appointed under a Power of Attorney, of their duties and responsibilities

ADMINISTRATION OF ESTATES
•
•
•
•

Estate administration including the distribution of assets
Advice on and the preparation of Deeds of Variation
Guidance on contested Wills
Advice on the mitigation of inheritance tax for future generations

TRUSTS
•
•
•
•
•

Advising on Lifetime Settlements
Advising on and preparing Will Trusts
Trust administration
Trust taxation
Winding up Trusts

*The figures and content quoted in this guide are for general information only and are correct at the date of
publication. This guide does not constitute legal advice but states the law as at April 2018. We recommend that
specific professional advice is obtained on any particular matter. We do not accept responsibility for any loss
arising as a result of the use of the information contained in this guide. Please visit tsplegal.com to see any changes
that have occurred since the date of publication.
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PLANNING AHEAD?
How can you plan for your future?
When you think of the future, how do you feel? Organised, prepared and content?
Or anxious and a bit out of control?
There may be little you can do to predict the future, but there are steps you can
take to retain some control over it. These steps include deciding who you want
to help you with your finances and healthcare decisions during your lifetime so
that you are suitably looked after should you lose your mental capacity; who
should administer your finances after your death; who should look after any young
children if anything happens to you; and who should inherit from you.
By putting in place a Power of Attorney and a Will you can achieve this control.
Trusts are also a useful tool that can be used to reach this goal.
This guide explains the nature and effect of these documents and the processes
that you or your family and friends may go through if you have these documents in
place and if you do not.
This guide will help you to understand some of the issues you might come across.
Thompson Smith and Puxon’s Wills and Estates team has specialist knowledge in
this field and can provide you with further advice and assistance tailored to your
particular circumstances.
If you start planning early enough you and your family can look forward to a
peaceful life knowing that all of your affairs are in order.

HOME VISITS
If you are registered disabled or physically unable to get to our office to see us
then we can visit you at home and will not charge extra for travelling to see you.
We can also visit you in the hospital or your care home free of travel charge. If
it just suits you better for us to travel to see you at home then we are happy to
do this but will need to charge an additional fee for this, which we will discuss
with you when you contact us.
If you visit our office please let us know when you book your appointment if
you need to use the meeting room designed for wheelchair access or if you
would like to use the induction hearing loop, or indeed if there are any other
adjustments that we can make for you.
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THE ABC OF
WILLS AND ESTATES
To make life easier we’ve explained below many of the terms you are likely to come
across when dealing with Wills and Estates.
Administration period:
The period between the day after the date of death and completion of the
administration of the deceased’s estate.
Administrator:
The person appointed by the Court to administer a deceased person’s estate,
usually where there is no Will or if executors are not named in the Will.
Attest:
Confirm the truth of.
Beneficiary:
A person or organisation who receives some benefit from a Will, Intestacy or Trust.
Capital Gains Tax (CGT):
A tax on the gain or profit you make when you sell, give away or otherwise dispose
of something.
Chattels:
Personal property such as household and personal goods, furniture, jewellery,
antiques and works of art, stamp and coin collections, cars, caravans and boats,
electrical equipment, clothes, books and garden equipment.
Codicil:
A legal document by which a person amends his or her Will.
Court of Protection (COP):
The Court with jurisdiction to make decisions and appoint Deputies to act on
behalf of people who are unable to make decisions about their personal health,
finance or welfare.
Deed of Variation:
A legal document available to a Beneficiary of a deceased’s estate who wants to
redirect the way in which their legacy is dealt with.
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Deputy:
Person appointed by the Court of Protection to act on behalf of a person who lacks
capacity to make decisions for themselves.
Distribute:
The division of an estate among the people entitled to it.
Domicile:
Where you live.
Enduring Power of Attorney (EPA):
A document created before October 2007 appointing a person (an ‘Attorney’) to
manage the property and financial affairs of another person (the ‘Donor’).
Estate:
The collective name for the assets and liabilities upon which the calculation of
Inheritance Tax is made when you die.
Executor / Executrix:
A man / woman who administers an estate and is named as such in a Will.
Exempt gifts:
Gifts that are exempt from Inheritance Tax.
General Power of Attorney:
A legal document that allows someone (the “Donor”) to choose other people (their
“Attorneys”) who they want to make decisions on their behalf about their property
and financial affairs. Only effective while the Donor still has mental capacity.
Grant:
The proof of legal authority required by the Personal Representative (i.e. Executor
or Administrator) dealing with a deceased person’s estate. There are different types
of Grant of Representation depending on the situation: e.g. Grant of Probate (where
there is a Will); Grant of Letters of Administration (where there is not a Will);
Grant of Letters of Administration with Will annexed (where there is a Will but
there is no executor named, or when the executors are unable or unwilling to apply
for the Grant).
Guardian:
Person appointed by a parent (or another guardian or the Court) to be responsible
for their child if they die before the child turns 18.
HMRC:
Her Majesty’s Revenue and Customs.
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Inheritance Tax (IHT):
A tax on the value of a person’s estate on death and on certain gifts made by an
individual during their lifetime.
Inheritance Tax Threshold or IHT Tax Free Allowance (see also Nil Rate Band):
The amount above which Inheritance Tax (IHT) becomes payable.
Intestacy:
An estate where the person died intestate.
Intestate:
If a person dies intestate, they died without making a Will, or without fully
disposing of their property by Will. The administration of the estate is then
governed by the intestacy provisions under the Administration of Estates Act 1925,
(as amended from time to time).
Issue:
The children, grandchildren, great-grandchildren etc. of the deceased, but does not
include step-children unless adopted by the deceased.
Lasting Power of Attorney (LPA):
A legal document that allows someone (the “Donor”) to choose other people (their
“Attorneys”) who they want to make decisions on their behalf about their property
and financial affairs or health and welfare, including when they lack the mental
capacity to make the decision themselves.
Legacy:
An amount of money or property left to someone in a Will.
Legatee:
A person or organisation receiving a legacy.
Nil Rate Band (see also Inheritance Tax Threshold and Tax Free Allowance for
IHT):
The amount of an estate on which there is no Inheritance Tax (IHT) to pay.
Oath for Administrators / Executors:
Document signed and sworn by Administrator / Executor confirming details of the
estate and willingness to act correctly in the estate. Used to obtain the Grant.
Office of the Public Guardian (OPG):
Government agency, part of the Ministry of Justice, which deals with registration
of Enduring Powers of Attorney (EPA) and Lasting Powers of Attorney (LPA), and
the supervision of Deputies appointed by the Court of Protection (COP). Helps
Attorneys and Deputies to carry out their duties, and protects people who lack the
mental capacity to make decisions for themselves.
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Personal Representative:
Umbrella term for person dealing with an estate, including Administrator and
Executor.
Power of Attorney:
An authority given by one person to another to act for him in their absence. The
person authorised to act is the Attorney of the other. There are different types, e.g.
Enduring Power of Attorney (EPA); General Power of Attorney; Lasting Power of
Attorney (LPA).
Predecease:
To die before another person.
Probate:
Strictly, the exhibiting and proving of a Will by the executors. In common usage as
a general term to describe the process of obtaining a Grant of Representation.
Probate Court / Registry:
Court with jurisdiction to deal with matters of probate and administration of
estates.
Residuary Beneficiary:
Person(s) or organisation(s) receiving the residuary estate.
Residuary estate:
The part of an estate which is left after the payment of specific legacies, debts,
funeral expenses and IHT.
Specific gift:
Gift other than a gift of the residuary estate. Typically financial gifts or gifts of
particular assets such as the deceased’s residence, furniture, jewellery and other
household and personal goods and effects or shares in companies and business
assets.
STEP Provisions:
A collection of standard clauses which can be incorporated into a Will or Trust to
assist Executors and Trustees in the administration of a Will or Trust. Collated by
the Society of Trust and Estate Practitioners (STEP).
Testator / Testatrix:
Man / woman who has made a Will.
Trust:
An obligation binding a person who holds the legal title (the “Trustee”) to deal with
the Trust property for the benefit of another person (the “Beneficiary”).
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Trustee:
The person who holds the legal title to trust property and who is obliged to deal
with the property for the benefit of the beneficiaries.
Will:
The legal document by which a person declares their intention as to what should
happen to their estate after their death.

LIST OF ABBREVIATIONS USED FREQUENTLY IN THIS GUIDE
CGT
COP
EPA
HMRC
IHT
LPA
OPG

Capital Gains Tax
Court of Protection
Enduring Power of Attorney
Her Majesty’s Revenue and Customs
Inheritance Tax
Lasting Power of Attorney
Office of the Public Guardian

THE LEGAL 500
The Wills and Estates team have, for a number of years,
been recommended by the Legal 500. In 2017 the Legal
500 said:
“Clients describe Thompson Smith and Puxon’s
private client department as ‘approachable, efficient,
knowledgeable and empathetic’, ‘working well as
a strong team’ and having ‘impressive dedication
to the client’. Team lead Fiona Ashworth is ‘always
knowledgeable and gets on well with clients’ and
has a ‘good but strict work ethic’. Apart from wills and succession planning,
powers of attorney, tax, trust and Court of Protection work, Ashworth
specialises in supporting elderly and agricultural clients. Sarah White, who
became an associate in 2016, ‘maintains good communication’ with clients
and is ‘extremely resourceful and very committed’. Also recommended is the
‘professional, organised and sympathetic’ solicitor Aileen Hirst.
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PREPARING A WILL
WHAT IS A WILL?
A Will is a legal document setting out
•
•
•

Who should administer your estate after your death - your Executor(s)
Who should receive the benefit of your estate - your Beneficiary(ies), and
Who should look after your children until they reach 18 - their Guardian(s)

DO YOU NEED TO HAVE A WILL PREPARED?
Ask yourself these questions:
•
•
•
•

Do you know who you want to deal with your finances after your death?
Do you know who you want to receive your money and belongings?
Do you have young children?
Are you separated from your spouse / civil partner?

If you answer yes to any of these questions, then you should have a Will prepared
to ensure your future wishes are carried out.
It can feel daunting to have a Will prepared and you may feel uncomfortable just
thinking about it, but receiving advice specific to your situation and that of your
family can put your mind at rest and allow you to get back on with enjoying life.
If you do not have a Will, then a fixed set of rules are used to make these decisions
for you. These are the Intestacy Rules, and your estate may not go to those people
who you would choose to benefit.

HOW DO I HAVE A WILL PREPARED?
It is possible to have a Will drawn up on a scrap of paper, but to be sure that it will
suit you and be legally valid and effective we advise that you use a firm of solicitors
with specialist knowledge in this area of the law to draft it for you.
At Thompson Smith and Puxon we will arrange an appointment with you which
will usually last between 30 minutes and an hour. Having taken your instructions
we will prepare a draft version of your Will for you to review before meeting with
you a second time for your Will to be signed and witnessed.
We would be happy to visit you in your home, your care home or in hospital if you
are unable to get to our office.
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Before your initial appointment with us we ask you to think about the following:
1. What assets do you have and how do you own them (e.g. in your sole name or
jointly with someone else)?
2. Who do you want to leave your assets to and who do you want to look after any
young children you have?
3. Is there anyone else who will be expecting to receive money or belongings from
you?

A CHANGE IN YOUR CIRCUMSTANCES?
You should review your Will if any of the following events have occurred:
1. Have you married or entered into a civil partnership? A marriage or civil
partnership revokes an existing Will unless the Will specifically states that it
was prepared in anticipation of this marriage or civil partnership;
2. Have you divorced or are you divorcing? Until your Decree Absolute has been
issued by the Court, your husband, wife or civil partner may still inherit under
your Will;
3. Have your financial or family circumstances changed significantly? This may
affect the appropriateness of your existing Will;
4. Have you read through your Will lately? It is worth checking your Will every
few years just to make sure that it still suits your circumstances.

WHAT IS A CODICIL?
A Codicil is a legal document used to amend a Will. We would only advise using a
Codicil if the Will itself was drawn up recently and the amendment is very minor.
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THE RULES OF INTESTACY
If you do not have a valid Will in place at the time of your death then the Rules of
Intestacy will determine how your estate will be divided amongst your heirs. These
rules can be summarised as follows:
Is there a surviving Husband, Wife or Civil Partner?
NO
Was the deceased
survived by children
YES
or grandchildren?
NO

Was the deceased
survived by
parents?

YES

NO
Are there surviving
brothers/sisters
(or their children YES
if they have
predeceased?)
NO

The estate is divided
equally amongst the
surviving children on
reaching 18, but if any
have predeceased, that
share will pass to their
children (the deceased’s
grandchildren) if any.
The estate is divided
equally between the
parents or all to the
survivor of them.
The estate is divided
equally among the
brothers and sisters of
the deceased (or their
children if they have
predeceased).

The estate is divided
Are there surviving
equally between the
half brothers
YES
surviving
relatives in the
and sisters,
first
category
in which
grandparents,
there
is
some.
uncles, aunts,
half-uncles and/or
aunts?
The estate passes ‘Bona
Vacantia’ to the Crown.
NO
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Was the deceased
YES survived by children
or grandchildren?
NO
YES
Spouse or civil
partner gets
everything
The estate will pass
as follows:• all personal
belongings to the
spouse or civil
partner plus
• The first £250,000
to the spouse or
civil partner (‘the
Statutory legacy’)
and the remainder
is divided into two
equal shares:
Share 1: passes to
the children (or
grandchildren)
when they reach 18
Share 2: passes to
the spouse or civil
partner absolutely

WILLS V. INTESTACY
– A QUICK COMPARISON
Shown below is a quick comparison between what happens if you make a Will and
what happens if you don’t and the rules of intestacy apply.

WILLS

INTESTACY

You can choose who deals with your
estate (your Executor).

The Statutory rules decide who deals
with your estate (your Administrator).

You can make clear who you want to
look after your children on your death
(Guardians), although it may still be
necessary for the Court to determine
who can look after your children.

It may be necessary for a Court Order
to be obtained determining who can
legally look after your children.

You decide who is going to benefit
from your estate on your death
(Beneficiaries). E.g. you can decide
to leave everything to your spouse /
partner / children / to charity – the
choice is yours!

The Statutory rules decide how your
assets pass on death which may differ
from your wishes.

You can provide for a cohabitee

It would be necessary for your
cohabitee to make an application
to the Court under the Inheritance
(Provision for Family and Dependants)
Act 1975 for suitable provision or
maintenance.
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INHERITANCE TAX
THE BASICS EXPLAINED
What is Inheritance Tax (IHT) and when is it payable?
IHT is a tax on the value of a person’s estate on death and on certain gifts made by an
individual during their lifetime.
The extent to which your estate is charged IHT depends on your domicile status.
According to the HMRC website the current rules are as follows.
•

For Inheritance Tax purposes HMRC can treat someone who had their
permanent home (‘domicile’) abroad as if it was in the UK (known as ‘deemed
domicile’) if they had either:
---

•

had their permanent home in the UK at any time in the 3 years before they
died
been resident in the UK for at least 17 of the 20 Income Tax years up to their
death

If the deceased is deemed domiciled in the UK, their estate has to pay UK
Inheritance Tax on all their assets. If they are not deemed domiciled in the UK,
their estate:
---

has to pay Inheritance Tax on their assets in the UK - except excluded assets
will not have to pay UK Inheritance Tax on their assets outside the UK

“Domicile” is a complex concept which is based on a long line of cases in the field
of international law and advice should be sought when needed, as the rules are
constantly changing.
This guide concentrates on IHT due on a person’s death rather than during their
lifetime and assumes that you are domiciled in the UK.
In calculating whether IHT is due on an estate, the first step is to value the estate,
which includes:
•
•
•
•
•
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assets held in the deceased’s sole name - such as a house, possessions, money
and investments - and deducting any debts the deceased may have owed,
including household bills and funeral expenses
the deceased’s share of any jointly owned assets
the value of any assets held in trust
any non-exempt gifts that the deceased may have made in their lifetime
any assets they have given away, but kept an interest in (described as ‘gifts with
reservation of benefit’)

If the net estate, as described on the previous page, is valued at or less than the
IHT tax free allowance (also known as the IHT threshold or nil rate band) which
is currently set at £325,000 and frozen at this level, then no IHT will be due. If
the net estate exceeds the IHT tax free allowance, then tax is due on the excess
amount at a rate of 40%, or 36% if the estate qualifies for a reduced rate as a result
of a charitable donation of 10% of residue.
However, a surviving spouse or civil partner can effectively “inherit” the unused
percentage of their deceased spouse’s or civil partner’s tax free allowance. So a
deceased person may have up to twice the tax free allowance available to their
estate on their death, which would currently amount to £650,000, before IHT
becomes an issue.

TIMESCALE FOR PAYMENT OF IHT
If IHT is payable then, in most cases, you must pay it within six months of the end
of the month in which the deceased died. After this, interest will be charged on the
amount outstanding.
You can pay in annual instalments over ten years if the value of the estate is tied up
in property such as a house.

RESIDENTIAL NIL RATE BAND
One of the main changes to Inheritance Tax legislation since the introduction of
the transferable Nil Rate Band (NRB) in 2007 is the introduction of the Residential
Nil Rate Band (RNRB) designed to assist parents to leave their main residence to
their children.
RNRB started to be phased in from April 2017 and the full additional £175,000
for each individual will be available from April 2020. At that stage a Husband and
Wife’s combined Nil Rate Sums (£325,000 NRB and £175,000 RNRB each) will
reach £1 million. Thereafter it is intended that RNRB will increase in line with the
Consumer Price Index.
RNRB is transferable between spouses and civil partners on death, and is also
available even if a parent has to sell their own home to downsize or to meet
residential care costs, provided that an equivalent value of their main residence is
passed to a direct descendant.
Sadly it is not a simple process and the increase in the Nil Rate Sum has many
complications.
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The biggest problem is that it is only fully beneficial to families who have a house
worth at least £350,000 and an estate with a gross value below £2 million.
If the property value does not equal or exceed the amount of the RNRB available,
then the unused sum cannot be applied against the value of the other assets in the
estate. For example, the property is worth £300,000 and the rest of the estate is
worth £1 million. £300,000 of the available £350,000 RNRB can be used against
the property, but the remaining £50,000 cannot be used to offset the Inheritance
Tax (IHT) charge on the rest of the estate. The maximum Nil Rate Sum claimable
to offset the IHT on the rest of the estate will be limited to £650,000, being two Nil
Rate Sums of £325,000 each, thus leaving £350,000 subject to IHT at 40%, making
a total of £140,000 tax payable.
Another difficulty is that if the total value of your estate exceeds £2 million the
RNRB will be reduced by £1 for every £2 that you have over £2 million.
In order to make sure that you can benefit from RNRB you must ensure that your
combined estates fall within the £2 million threshold and that you leave your assets
to a direct descendant.
In many cases this may mean that you have to revisit your Will to ensure that you
comply with this requirement. For example, if you have left your residuary estate
to a Discretionary Trust, even with a class of beneficiaries that may include your
children and or grandchildren, it is possible that this additional amount may not be
claimable because you have not left your main residence to a direct descendant.
Similarly, if you have left your spouse a life interest in your property and thereafter
into a Discretionary Trust for grandchildren it may not apply.
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To be absolutely sure that the RNRB is going to be available for your Executors to
claim on your behalf you must leave your property, or an equivalent sum, if the
property has been sold to pay for residential care fees, to a direct descendant.

EXEMPTIONS AND RELIEFS
This is a short guide to exemptions and reliefs that may help you to plan ahead and
minimise the IHT that may be payable on your death, or even in your lifetime.
Examples of exemptions and reliefs include:
1. Spouse or civil partner exemption: IHT is not payable on anything you leave
to a spouse or civil partner who has their permanent home in the UK - nor on
gifts you make to them in your lifetime - even if the amount is over the tax free
allowance, which is currently set at £325,000 for each individual.
2. Charity exemption: Any gifts you make to a ‘qualifying’ charity - during your
lifetime or in your Will - will be exempt from IHT. Similar rules apply to gifts
to some national institutions such as museums and universities and to any UK
political party that has at least two members elected to the House of Commons
or has one elected member, but the party must have received at least 150,000
votes. A donation to charity in your Will may also reduce the rate at which tax
is paid.
3. Potentially Exempt Transfers (PETs): If you survive for seven years after
making a gift to someone, the gift is generally exempt from IHT, no matter what
the value – see overleaf for further details.
4. Annual exemption: You can give up to £3,000 away each year, either as a single
gift or as several gifts adding up to that amount. You can also use your unused
allowance from the previous tax year but you use the current year’s allowance
first.
5. Small gift exemption: You can make small gifts up to the value of £250 to as
many individuals as you like in any one tax year. However, you cannot give
more than £250 and claim that the first £250 is a small gift. If you give an
amount greater than £250 the exemption is lost altogether. You also cannot use
your small gifts allowance together with any other exemption when giving to
the same person.
6. Wedding and civil partnership gifts: Gifts to someone getting married or
registering a civil partnership are exempt up to a certain amount. Parents can
each give cash or gifts worth £5,000; grandparents and great grandparents can
each give cash or gifts worth £2,500; anyone else can give cash or gifts worth
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£1,000. You have to make the gift - or promise to make it - on or shortly before
the date of the wedding or civil partnership ceremony. If the ceremony is
called off and you still make the gift - or if you make the gift after the ceremony
without having promised it first - this exemption will not apply.
7. Regular gifts or payments that are part of your normal expenditure: Regular
gifts made out of your after-tax income, not including your capital, may be
exempt from IHT. These gifts will only qualify if you have enough income left
after making them to maintain your normal lifestyle.
These gifts can include:
----

monthly or other regular payments to someone
regular gifts for Christmas and birthdays, or wedding / civil partnership
anniversaries
regular premiums on a life insurance policy - for you or someone else

You can also make exempt maintenance payments on this basis to:
-----

your husband, wife or civil partner
your ex-spouse or former civil partner
relatives who are dependent on you because of old age or infirmity
your children, including adopted children and step-children, who are under
18 or in full-time education

8. Business, Woodland, Heritage and Farm Relief: If the deceased owned a
business, farm, woodland or National Heritage property, some relief from IHT
may be available.
You should also bear in mind:

THE SEVEN-YEAR RULE - ‘POTENTIALLY EXEMPT TRANSFERS’
Gifts you make to individuals should be exempt from IHT as long as you live
for seven years after making the gift. These are known as ‘Potentially Exempt
Transfers’ (PETs). (Note that gifts to spouses, civil partners or charities are exempt
from IHT in any event, as explained previously.)
However if you give an asset away at any time, but keep an interest in it - for
example you give your house away but continue to live in it rent-free - this gift will
not be a PET.
If you die within seven years of making a gift or gifts and the total value thereof is
less than the IHT tax free allowance, then the value of the gifts uses up part of your
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IHT tax free allowance, leaving less of it available for the use of your estate. If your
estate exceeds the remaining tax free allowance then IHT will be due.
However, if you die within seven years of making a gift and the gift is valued at more
than the IHT tax free allowance, IHT will need to be paid, either by the person
receiving the gift or by the personal representatives of the estate, i.e. the Executors
or Administrators.
If you die between three and seven years after making a gift, and the total value of
gifts that you made is over the IHT tax free allowance, any IHT due on the gift is
reduced on a sliding scale. This is known as taper relief.
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DEPRIVATION OF ASSETS
We are living in a society where people are living longer and as such there are
more people than ever requiring support by way of care both in their own homes
and in care homes. Due to this and the increasing cost of care fees we are often
asked by clients whether they can dispose of assets in order to protect those
assets from being swallowed up by the cost of such care. There are however rules
regarding what is known as deprivation of assets.
Deprivation of assets in respect of care home fees is a deliberate disposal of assets
in order to reduce the amount of care fees a person may need to pay. Examples
include transferring property into the names of children, putting assets into trust
and gifting sums of money. Where a local authority can prove that the person who
disposed of the assets deliberately did so in order to reduce potential care fees, the
authority can decide to treat the asset as ‘notional capital’. This means they can
still take it into account for the purposes of calculating how much a person should
contribute towards their care fees.
There are no time limits imposed on local authorities in respect of how far back
they can look at what a person has done with their assets. This means that even
where disposals are made many years in advance of care fees needing to be paid, if
avoidance of care fees was a significant reason for disposing of an asset, it can still
be taken into account. In some cases the local authority can refuse to fund care or
recover sums from those that have received the assets. This means that the person
who has received the asset can be put in a difficult position.
In addition to difficulties arising in respect of deprivation of assets there are
other risks involved in transferring assets to third parties. If, for example, you
transferred your house into the names of your children and they were declared
bankrupt or divorced then they may be forced to sell the property, leaving you
with nowhere to live. Once you have given an asset to a third party you have also
lost complete control of it and have no right to say what happens to it. Again, if
you had transferred your property to your children and then needed to move you
would have no right to do so and would need your children’s agreement to do so.
There are many other risks and issues involved for both the person transferring
the asset and the person receiving the benefit. It is therefore important that you
seek independent legal advice before making any decisions regarding the transfer
of assets.
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DEALING WITH A
DECEASED PERSON’S
ESTATE
Administering a deceased person’s estate can be a complicated, emotional and
stressful job. The time it will take and the level of complexity and resulting costs will
depend upon the nature and size of the deceased’s estate and the terms of any Will
or the impact of the rules that apply when someone does not have a Will (the Rules
of Intestacy). In exceptional cases, it is possible to complete the administration in
four months or so; but a very complex administration could take a number of years.
The average estate may take approximately 12 months to administer.
The basic procedure involved includes answering the following questions (please
note that this is not an exhaustive list):
1. Is there a Will?
If there is a Will – Who is named in the Will as Executor? They are the person
or people entitled to administer the estate, and all the assets of the deceased
pass to the executors to deal with.
If there is no Will - The person or people entitled to administer the estate, the
Administrator(s), will be, in order of priority:
•
•
•
•

surviving spouse or civil partner
children of the deceased
parents of the deceased
brothers and sisters of the deceased

2. Who is paying the funeral account?
If there is the money available, it is usually possible to arrange for the
deceased’s bank or building society to pay the funeral account directly.
3. Are there assets that need to be dealt with?
e.g. a house or shares or a bank account for which the bank is asking for a
Grant.
If yes – the Personal Representatives (Executors or Administrators) will need
to apply to the Probate Court for legal authority to deal with the estate, e.g. to
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release money held in bank accounts, sell shares, transfer or sell a house. This
legal authority is called the Grant of Representation (specifically a Grant of
Probate if there is a Will and a Grant of Letters of Administration if there is not
a Will).
4. Do you wish to have the help of a solicitor to administer the estate?
Instructing a solicitor at this stage to help in administering the estate gives
the advantage of having an expert to gather the appropriate information and
complete the application forms and Inheritance Tax declaration, gather in the
assets and carry out the instructions in the Will or follow the Rules of Intestacy.
We can also deal with any challenges from HM Revenue & Customs (HMRC)
and questions from potentially disappointed beneficiaries.
5. What is the size of the estate and is Inheritance Tax (IHT) due?
A comprehensive picture of the assets and liabilities of the deceased at the date
of death is required. Firstly, this means collating documentary evidence such
as passbooks, bank statements, share certificates, insurance policies, premium
bonds, income bonds, utility bills, council tax bills, water rate bills, the funeral
account, etc.
Letters must be written to all asset-holders and the value of each asset
obtained, including accrued interest, as at the date of death. We may need
to consult a valuer if the deceased owned a house or land, or a stockbroker if
there is a shareholding.
Information about any lifetime gifts made by the deceased in the last 7 years
of their life should also be gathered as this will affect the available tax free
allowance for IHT.
When we have received replies to all correspondence, we will prepare a
statement of the estate, which we forward to the Executors or Administrators
for their approval.
A calculation of IHT can then be made and arrangements for payment
discussed.
6. How do the Executors or Administrators gain authority to deal with the
assets?
Authority to deal with an estate is obtained by applying to the Probate Court
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for a Grant. The application can be made in person to the Court, which may
require attending Court for an interview. However, if you have instructed a
solicitor to deal with the estate then attendance at Court is not required and
the application can be submitted by the completion and swearing of an Oath.
We will prepare the Oath and IHT declaration forms using the approved
statement of estate and arrange payment of any IHT due from the deceased’s
assets.
We will meet with the Executors or Administrators to go through these
application papers and arrange for the Oath to be sworn (which must be in the
presence of an independent solicitor).
7. What do you do with the Grant?
Once the Probate Court is satisfied with the application and any IHT due at
that stage has been paid, the Court will retain the original Will and issue the
Grant and a number of official copies.
The Grant gives the Executors or Administrators the power to withdraw,
transfer and sell the assets of the estate. Copies of the Grant plus forms of
authority signed by the Executors or Administrators will be sent to the
asset-holders requesting release or transfer of the assets held by them.
8. What other responsibilities do the Executors or Administrators have?
Amongst other things, the Executors or Administrators must:
Deal with the deceased’s Income Tax and Capital Gains Tax (CGT) – The
Executors or Administrators must settle the deceased’s income tax affairs and
CGT affairs to the date of death, usually by making a final tax return to HMRC;
and there must be a return relating to income earned during the period of
administration of the estate.
Make sure all debts have been paid and beneficiaries identified – all debts that
are known of must be paid before any gifts from the estate. There may also be
debts or beneficiaries that are not known of. If this is thought to be a risk then
the Executors or Administrators should place statutory notices to advertise
for such debts or beneficiaries. These notices remain in place for a period of 2
months before they expire.
Check that the beneficiaries are not undischarged bankrupts – if they are
then any benefit should be made to the Trustee in Bankruptcy and not to the
beneficiary.
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9. When should the estate be distributed?
An Executor or Administrator cannot be compelled to make a distribution from
the estate until at least a year has passed since the date of death, and more
specifically not within six months of the Grant being issued. This is because
anyone who wishes to make a claim on the estate can do so during this period.
However, in some circumstances, the estate may be ready to be finalised before
the end of the year, and the Executors make a decision about distribution at
that time.
Once the estate has received money from the banks, building societies, sale of
property etc., all debts should be paid and statutory notices should be allowed
to expire before any legacies or payments of the residuary estate are made.
If substantial funds are held, an interim payment may be made to the
beneficiaries.
10. When is the administration complete?
Once all assets have been collected, debts paid, tax issues settled, legacies
paid and the residuary estate calculated, Estate Accounts will be prepared
for the Executors or Administrators to approve. On receipt of approved
Estate Accounts, the residue of the estate will be paid out to the Residuary
Beneficiaries in accordance with the Will or Intestacy.
The Executors and Administrators must obtain formal clearance from
HMRC that all taxes are settled and their file is closed before making final
distributions.
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YOUR DIGITAL LEGACY
EMAIL ACCOUNTS AND SOCIAL NETWORKING
Most people now have email accounts and online social network accounts such as
Hotmail, Google Mail, LinkedIn, Twitter and Facebook. But what happens to these
accounts after your death? Can your relatives close them down? Can they access
the contents? Do you want them to?
There are stories of families struggling to close down email accounts; spammers
accessing accounts and sending emails; social networking accounts staying open
but dormant and unnervingly visible.
These accounts are all password protected and there is no local branch for your
family to pop into with a copy of the death certificate and no-one they can speak
to face-to-face. You are strongly, and wisely, advised not to write down these
passwords. But then how can family access them to close them down or gain access
to the contents?
Google has launched a tool to allow users to decide what happens to the data stored
by Google Mail and the social network Google Plus and some other accounts, after
the user dies. This tool lets you decide whether your account should be closed
down after a set period of time of inactivity, or whether some or all of the data
should be passed to a particular person.
Facebook allows accounts to be ‘memorialised’ so that confirmed Facebook friends
can view the profile information.
Hotmail can provide a data DVD containing all emails and attachments, address
book and Messenger contact list. They will not however allow you to reset the
password or take over the account.
The policy differs from one company to the next. In each case you need to provide
the company with the death certificate and proof of your entitlement to deal with
the deceased’s affairs e.g. the Grant of Probate.

BANK ACCOUNTS AND INVESTMENTS
Perhaps more importantly, we are increasingly coming across assets for which
there is no physical bank or building society – where everything is “virtual”,
“online” or “digital”.
These accounts, investments and share portfolios are generally dealt with in the
same way as any other accounts after your death. However, if you have no physical
record of the account in your papers, then your family may never know about it or
investigate it. This can happen if you keep all your statements online and perhaps
never print anything off. You are advised to keep a schedule of all assets, and
update it regularly.
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DEEDS OF VARIATION
WHAT IS A DEED OF VARIATION?
A Deed of Variation is a document that can allow you, if you are the adult beneficiary
of an estate (whether or not there is a Will), to alter how your legacy is dealt with.
A Deed of Variation must be prepared and signed within two years of the date of death
and can take place either before or after assets have been transferred to you. Deeds
of Variation can have a retrospective effect for inheritance tax (IHT) and capital gains
tax (CGT).

REASONS FOR HAVING A DEED OF VARIATION
The reasons for having a Deed of Variation prepared may be to pass on some or all
of your entitlement to another person or to a charity so that they can receive the
benefit. It can also be used to put funds or assets into a trust.
Alternatively a Deed of Variation can be used to carry out a tax planning exercise for
the estate or for yourself by giving assets to someone who is exempt from IHT (e.g. a
surviving spouse or a charity); or by redirecting assets which qualify for IHT relief to
make better use of that relief; or to use up the deceased’s IHT tax free allowance.
For IHT purposes, in effect what would otherwise be a gift from you (known as a
‘Potentially Exempt Transfer’ or PET) is instead treated as a gift from the deceased
person.
For example, if you received your full entitlement from the estate and then made a
gift to another person and you died within 7 years of the date of that gift, the amount
of the gift (then called a ‘failed PET’) would be pulled back into the IHT calculation for
your own estate. By using the Deed of Variation, the gift is in effect from the deceased
person’s estate and not from you so there are no negative consequences for your own
estate.
Similarly, for CGT purposes, if you were to receive the asset and then sell it or give
it away there may be CGT consequences for you. However, if a Deed of Variation is
used, then it is treated as passing from the deceased person’s estate rather than from
you.
The disadvantage of having a Deed of Variation prepared includes of course the fact
that you would no longer have access to the asset that is given away.
In order to decide whether a Deed of Variation is appropriate for you, you will need to
take advice on your own financial position, including your IHT and CGT situations.
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CHALLENGING A WILL
There are times when relatives or interested parties may want to contest a Will
because they feel it does not reflect the wishes of the deceased. Sometimes there
are disagreements in the family, rivalries or issues that emerge through lack of
communication.
Challenging a Will is demanding and expensive and it is important to obtain good
legal advice. If you are successful the Will is declared invalid and the next most
recent Will stands in its place. If there is no such Will the rules of intestacy will
apply.
You can contest a Will if you have reason to believe that there may be something
amiss with it, but not if you are just unhappy with the amount of your inheritance.
There are various reasons why a Will may be challenged. Some of the most common
reasons are as follows:
•
•
•

•
•
•

Formal validity and lack of due execution – the legal presumption is that a Will
has been validly executed unless there is evidence to the contrary. There are
strict rules about who can and cannot witness a Will
Lack of testamentary capacity – This involves demonstrating that the person
making the Will did not understand what they were doing at the time they made
the Will
Undue Influence – In order to challenge a Will for undue influence you have
to show that there was coercion, manipulation, deception or intimidation by
another party to put pressure on the person making the Will to influence its
content to their advantage at the time that the Will was made
Lack of Knowledge and Approval – it must be shown that the person making the
Will was not aware of the content or that there were suspicious circumstances
Revocation – There are a number of reasons a Will can be revoked
Proprietary estoppel – If you were given promises by the person making the
Will during their lifetime about an inheritance only for those promises not to be
honoured a challenge by proprietary estoppel may be possible

If you wish to argue that not enough was set aside for you in a Will given your
financial dependency and the nature of your relationship with the deceased, you
could make a claim under the Inheritance (Provision for Family and Dependants) Act
1975.
Contentious Probate, or Challenging a Will as it is also called, is becoming a more
frequent occurrence. It is very important therefore, when making your Will, to make
sure that you get good advice so that your Will cannot, once you are no longer here,
be contested for any of the reasons mentioned above.
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TRUSTS AND WHEN THEY
ARE USED
A Trust is an obligation binding a person who holds the legal title (the Trustee)
to deal with property for the benefit of another person (the Beneficiary). It is a
relationship that is recognised and enforceable in the courts.
There are different types of Trusts, e.g. fixed Trusts, discretionary Trusts and
lifetime Trusts which are used in different circumstances, e.g.
•
•
•
•
•
•
•
•
•

Ownership of the family home
Pension and life insurance policies
Lifetime settlements
Charities
Trusts on divorce
Trusts set up by a Will or on Intestacy
Trusts for children
Trusts for disabled people
Personal injury trusts

Whether or not a Trust is suitable for your circumstances, and the type of Trust
required, must be looked into on a case by case basis. Changes in tax rules and
personal circumstances must also always be borne in mind.

WHAT MUST THE TRUSTEES DO?
The Trustees must look after the Trust fund or Trust asset for the benefit of other
persons (the Beneficiaries). In some cases there may be just one Trustee and one
Beneficiary but the sole Trustee cannot be the sole Beneficiary or else there is in
reality no Trust relationship.

HOW MUST THE TRUSTEES ACT?
When the Trustees are appointed they agree to act in the best interests of the
Beneficiaries and not themselves. This is why it is called a ‘Trust’. They are
entrusted to look after the Trust fund for the Beneficiaries.
Trusts can be created in various ways including by Will or by a Trust deed. Some
Trusts are imposed by law and are not documented.
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WHO SHOULD NOT BE A TRUSTEE?
•
•
•
•
•
•
•
•
•
•

Any person under 18. It may also be too much responsibility for younger
people over 18
Un-discharged bankrupts and those with voluntary arrangements with creditors
People with current money troubles or with a history of money troubles
People in prison or who have or may soon be convicted of offences involving
dishonesty
People with a conflict of interest with the Beneficiary or others in the Trust.
People with serious health problems who may be unable to fulfil their duties at
any time
People who live outside the UK or may do so
People who are in any way concerned they might be unable or unwilling to
fulfil their duties as Trustee
Ideally the Beneficiary and their partners should not be Trustees
It is usually considered wise to have a combination of family and experienced
professionals as Trustees

WHAT ARE THE POWERS OF THE TRUSTEES?
The Trustees have certain powers over the handling of the Trust fund. Trustees
do not have any power to go beyond the terms of any Trust document unless the
general law provides for this.
Most things a person would want to do with their own money can be done by the
Trustees for the benefit of the Beneficiaries. For example they can, upon taking
appropriate advice, open and operate a bank account, invest money, buy / sell and
insure property and purchase help and assistance for the Beneficiaries.
Trustees may sometimes need to take legal advice. This is funded by the Trust fund
and not from their own pockets unless the Trustees do something wrong: called
committing a ‘breach of trust’. Trustees are liable for losses due to a ‘breach of
trust’ out of their own pockets, so taking legal advice is important. Trustees can
obtain help from accountants, for example in filling in tax returns, and from other
professionals as required. Again, that is at the expense of the Trust fund so far as it
is necessary to the smooth running of the Trust.

WHAT ARE THE DUTIES OF THE TRUSTEES?
A Trustee must:
•
•

disclose any circumstances where they may have a conflict of interest with a
Beneficiary
not act in conflict with the interests of the Beneficiaries

29

•
•
•
•

•

•
•
•

•

ensure they know what the terms of the Trust are and that they are carried out
ensure that they do not act beyond the terms of the Trust and its powers
ensure that good Trust records and accounts are kept and pay tax due on time
take independent financial advice. This does not preclude the use of common
sense. The Trustees must also ensure that the advice taken is in accordance
with the Trustee Act 2000. The ultimate decision over what to invest in is the
Trustees’ decision. It cannot be delegated
act impartially between multiple Beneficiaries and those who are Beneficiaries
now and those who will be in the future. This is the general rule but in the case
of a personal injury Trust the compensated Beneficiary will be expected to be
the main Beneficiary for life
take reasonable care. Professional Trustees must take more care than others
act jointly. Trustees should not normally delegate functions to each other.
Trustees are jointly liable for mistakes and should therefore act together
not charge more than out of pocket expenses, or profit from their role
as Trustee, save in the case of professional Trustees appointed in their
professional capacity
ensure that the Beneficiaries are kept fully informed to avoid disputes

SOCIETY OF TRUST AND
ESTATE PRACTITIONERS
(STEP)
STEP is the leading worldwide professional body for practitioners in the fields
of trusts, estates and related issues. STEP members help families to plan for
their long term financial future, providing expert advice on how to comply
with the often complex law and tax rules surrounding trusts, estates and
inheritance.
Members specialise in a wide range of activities, from drafting a relatively
simple Will to more complex issues surrounding international families,
protection of the vulnerable, family businesses and philanthropic giving.
TSP has two full members of STEP. They are Fiona Ashworth, Solicitor, who
leads the Wills and Estates team, and Aileen Hirst, Associate Solicitor.
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IMMEDIATE POST DEATH INTEREST TRUST (IPDI TRUST).
Use of an IPDI Trust is very popular, for example, in second marriages, where your
wish is to preserve the capital assets of your estate for the children of your first
marriage.
For example, husband and wife, who have both been married previously, and each
have children from their first marriage, jointly own a property. They each wish to
ensure that their individual half share of the property passes to their respective
children, so mirror Wills are written for husband and wife making use of an IPDI
Trust.
A Trust is created under the Will of the first to die, giving the surviving partner the
right to continue to occupy the property. That trust does not terminate until the
death of the surviving partner (the ‘life tenant’), unless provisions were made in the
Will detailing other triggering events to bring the IPDI Trust to an end, such as a
re-marriage, or ceasing to occupy the property.
If the ‘life tenant’ continues to benefit from the IPDI Trust assets until they die,
then on their death the underlying capital values are added to the value of their
estate for the purposes of Inheritance Tax (“IHT”) but you can make use of the
transferable IHT exemption allowance (known as the “nil rate sum”) from the
first to die, to offset the IHT liability on the second estate. For example, if you
die leaving all your estate to your husband or wife for life and thereafter to your
children, and you have your own nil rate sum available to transfer plus, if there is
a property, a residential nil rate sum available, then these reliefs can be applied for
IHT purposes against the value of the estate, to reduce the IHT liability. If either
of the married couple has been widowed from a first marriage, then they can also
make use of their first spouse’s nil rate sum, if it is still available.
If the trust is brought to an end during its lifetime, because the ‘life tenant’ decides
to terminate their life interest, it is then deemed to be a potentially exempt lifetime
transfer and, provided that the life tenant lives for seven years following the
termination, the capital value will fall outside of their estate for IHT purposes.
An IPDI Trust is a very useful tool to use but the need for correct drafting of the
Will, to give effect to the Testator’s wishes, is paramount. To ensure you create the
correct document, with the correct clauses, it is essential to seek professional legal
advice.

31

MENTAL CAPACITY AND
DECISION MAKING
With luck and good health on your side, you may retain your mental capacity
throughout your life. However, if your mental capacity deteriorates either
temporarily or permanently, you may not be able to continue to make the decisions
you normally make about your finances, investments, payment of bills, where you
live and who you see.
If that were to happen, you may have someone in mind who you would trust to
make these decisions on your behalf. In order for them to have the legal authority
to make these decisions for you, they will need one of the following:
Power of Attorney – created by you appointing your choice of Attorney(s) before
you lose your mental capacity:
•

Enduring Power of Attorney (EPA) – this is what the document was called
before the law changed in October 2007. They are still valid if they were signed
before October 2007 but no new EPAs can be created. EPAs only relate to your
property and financial affairs

•

Lasting Power of Attorney (LPA) – the new documents to replace EPAs were
introduced in October 2007 and are still used today. There are two types of
LPA - one relating to your property and financial affairs and the other to your
health and welfare. It is possible to have one without the other

Deputyship Order – obtained after you have lost mental capacity by someone
applying to the Court of Protection. Such an order can relate to your property and
financial affairs or to your health and welfare, or both.
Lastly, there is a General Power of Attorney. This is a much more straightforward
document in which you can give legal authority to your Attorney to act on your
behalf in financial matters. However, this document is only effective while you still
have your mental capacity and is therefore much more limited in its uses.

DEMENTIA FRIENDS
Two of the team’s solicitors are Dementia Friends. The
intention of the scheme is for people to learn more about
Dementia and the ways in which they can help others and thereby create a
more Dementia friendly community. The actions of a Dementia Friend could for
example include visiting a person they know with Dementia
or telling people in the community about the scheme to help
spread awareness.
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ENDURING POWERS OF
ATTORNEY
WHAT IS AN ENDURING POWER OF ATTORNEY (EPA)?
An EPA is a document created before October 2007 appointing a person (an
‘Attorney’) to manage the property and financial affairs of another person (the
‘Donor’).

WHEN CAN AN EPA BE USED?
An EPA can be used to delegate some decision-making while the Donor still
has mental capacity. However, if the Donor becomes unable to make financial
decisions, the EPA must be registered with the Office of the Public Guardian (OPG)
before it can continue to be used.
New EPAs cannot be created but EPAs signed before October 2007 can still
continue to be used.

HOW IS AN EPA REGISTERED?
Registration at the OPG is done by one or more of the Attorneys by:
• Sending formal notice to the Donor and at least 3 of the Donor’s family
members in the following order of preference: husband / wife / civil partner;
children; parents; brothers and sisters (including half-brothers and sisters);
widower, widow or surviving civil partner of pre-deceased children;
grandchildren; nephews & nieces; aunts and uncles; cousins
• Sending an application to the OPG together with the registration fee, currently
set at £110. Exemption or remission from the fee is available depending on
your financial circumstances
• A statutory waiting period must then pass (currently set at 5 weeks from the
date the relatives receive their notification) during which the relatives can
enter objections
• If all the papers are correct and no objections are received the OPG will then
register the document and return it
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WHAT HAPPENS AFTER REGISTRATION?
We would generally provide the Attorneys with certified copies of the registered EPA
which they can then take to each of the Donor’s banks, building societies etc. There
may then be further paperwork to complete for the banks before the Attorney can
step into the Donor’s shoes financially.
An Attorney cannot do whatever they please with the Donor’s money. They must
keep the money separate from their own and they must follow the principles of the
Mental Capacity Act 2005 and always act in the Donor’s best interests. Attorneys
must keep accurate financial records and details of decisions that are made as they
are answerable to the OPG and the Court of Protection. They may, after the Donor’s
death, be asked to account for their actions by the Executor or Administrator of the
deceased Donor’s estate.

WHEN DOES THE EPA COME TO AN END?
•
•
•
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If the EPA has not yet been registered, then it can be cancelled by the Donor if
they still have the mental capacity to do so
An Attorney can retire from their position by signing a deed of disclaimer
An EPA, whether registered or unregistered, automatically comes to an end on
the Donor’s death

LASTING POWERS OF
ATTORNEY
A Lasting Power of Attorney (LPA) is a legally binding document. You (the Donor)
can use it to give authority to someone (your Attorney) to make decisions on your
behalf at some point in the future when you can no longer do so yourself.

THERE ARE TWO TYPES OF LASTING POWER OF ATTORNEY:
•

•

Property and Financial Affairs (LPA PFA) – allows your Attorney(s) to make
decisions about your finances. This can include running your bank accounts
and savings accounts, decisions about making or selling investments and selling
property, and spending your money.
If you are a business owner, an LPA to deal with your business needs, to allow it
to continue in the event that you are no longer able to make decisions
Health and Welfare (LPA HW) – allows your Attorney(s) to make decisions
about your healthcare and medical treatment, decisions about where you live
and day-to-day decisions about your personal welfare, such as your diet, dress
or daily routine

QUESTIONS TO ANSWER WHEN CREATING AN LPA:
Who are your Attorneys going to be? The most important criteria is that you trust
them completely to always make decisions in your best interest.
If you appoint more than one Attorney, do you want them to act jointly or jointly
& severally? That is:•
•
•

Jointly – your Attorneys must make all decisions together
Jointly and severally – your Attorneys can make decisions together or
separately
Jointly for some decisions and jointly and severally for others – your Attorneys
must make some decisions together and may make other decisions together or
separately. This option will need to be carefully considered to ensure clarity
and avoid confusion

Do you want to appoint Replacement Attorneys in the event that your first choice
of Attorney cannot continue with the role?
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Who do you want to be told when your LPA is registered with the Office of the
Public Guardian (OPG)? You can name up to 5 people to be notified – your ‘named
people’.
Who could confirm your understanding of the LPA? This is your Certificate
Provider.
If you ask Thompson Smith and Puxon to assist you with the preparation and
registration of your LPA, these are the stages your LPA application will pass
through with our help:
•
•
•
•
•

•
•
•
•

Discussion of all of the above issues with you
Preparation of the LPA forms on your behalf together with the notices and
application forms
Arranging signature of the LPA by you, your Certificate Provider and your
Attorneys
Sending the notices to your named people
Submitting the application to register your LPA to the OPG together with a
cheque provided by you for the OPG registration fee, currently set at £110 per
LPA. Exemption or remission from the fee is available, at the OPG’s discretion,
depending on your financial circumstances
Once the statutory waiting period has expired and the OPG is satisfied with the
application papers, they will register the LPA and return it to us
We will provide you with certified copies of the LPA and arrange storage of the
originals
Your LPA PFA can then start being used as soon as you wish, or when you lose
mental capacity
Your LPA HW can only start being used when you have lost mental capacity

SOLICITORS FOR THE ELDERLY (SFE)
Solicitors for the Elderly (SFE) is an independent
national organisation of legal professionals who provide
specialist legal advice for older and vulnerable people,
their families and carers.
Fiona Ashworth, who leads the Wills and Estates team, has passed her SFE exams
and is a fully accredited member of the organisation.
As a matter of course members of our Wills and Estates team consider all of the
issues affecting an older person’s life and give confidential and independent advice.
Membership of SFE, however, also provides a forum for Fiona
to exchange best practice ideas with other legal professionals.
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DEPUTYSHIP
WHAT IS A DEPUTY?
A Deputy is someone appointed by the Court of Protection (COP) to make
decisions for a person who is unable to do so and does not already have an
Enduring Power of Attorney (EPA) or Lasting Power of Attorney (LPA) in place. A
Deputy is obliged to follow the terms of the Court order and the Mental Capacity
Act 2005. A Deputy can apply to have responsibility for making decisions about
the person’s property and financial affairs and / or apply to have responsibility for
making decisions about their health and welfare.

WHO CAN BE A DEPUTY?
A Deputy is usually a close friend or relative of the person who needs help making
decisions. A Deputy can also be a professional, such as an accountant or a solicitor.
Deputies must be over 18. The COP can appoint a ‘panel deputy’ chosen by them to
look after someone’s financial affairs if no other suitable person is available.

WHAT ARE THE RESPONSIBILITIES OF A DEPUTY?
The Court of Protection will tell the Deputy about:
•
•

their powers and responsibilities
what decisions they can and cannot make - e.g. about money or healthcare

Deputies must:
•
•
•

only make decisions in the other person’s best interests
only make the decisions the COP says they can make
apply a high standard of care when making decisions

DECISIONS A DEPUTY CANNOT MAKE
Deputies cannot make a decision for someone if:
•
•

they believe the person can make the decision without their help
it goes against a decision made by an Attorney acting under an LPA

Deputies cannot:
•
•

restrain the person, unless it is to stop them coming to harm
stop life-sustaining medical treatment, e.g. turn off a life-support machine
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•
•
•

make a Will for the person, or change their existing Will
make large gifts out of the person’s money
hold any money or property in their own name on the person’s behalf. However,
a Deputy can use the Court Funds Office, or a bank or building society account
to help someone with their finances

HOW TO BECOME A DEPUTY
If you want to apply to become a Deputy, check whether the person already has a
Deputy or Attorney acting on their behalf. If they do not, you may decide to apply
to the COP to become the Deputy.
The application procedure involves obtaining a medical report and providing the
COP with details of the person’s assets and income and financial needs, their
personal circumstances and family relationships. You also have to declare that you
will abide by the terms of the Court order and the Mental Capacity Act 2005.
If the COP approves your application, you have to take out an insurance bond and
the COP will then send you a Court order appointing you as a Deputy. The Court
order will explain what decisions you are legally allowed to make.

WHAT HAPPENS AFTER YOU ARE APPOINTED AS DEPUTY?
The Court order may say that you need to make regular reports to the Office of the
Public Guardian (OPG). This is to make sure that you are acting in the person’s
best interests. You usually have to complete a report once a year, using the Deputy
Declaration form.
Keep a record of any decisions you make, for example
•
•
•

making a major investment
changing the care a person is getting
deciding where someone should live

Keep copies of any documents relating to any decisions you have made, for
example,
•
•
•
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receipts
bank statements
letters and reports from health agencies or social services

WHO SUPERVISES A DEPUTY?
The OPG supervises Deputies.
There are different levels of supervision depending on:
•
•
•

the complexity and value of the estate of the person you are acting for
your relationship with the person you are making decisions for
the types of decisions you are allowed to make

If someone is unhappy with how a Deputy is acting they can report this to the OPG.
Supervision fees: You will have to pay a supervision fee to the OPG if you are
appointed as a Deputy. The fee will depend on the level of supervision. You may
be able to get help with fees or a discount if you are on certain benefits or a low
income.

WHEN DOES A DEPUTY’S RESPONSIBILITY END?
A Deputy’s role can end or be cancelled for a number of reasons:
•
•

•

•

The Court order expires. If this happens, the Deputy can reapply to the COP. A
new Deputy can also apply for the role
The COP ends the Deputy’s role. This can happen if:
-- the Deputy has not been acting in the person’s best interests, in which case
the COP will appoint a new Deputy
-- the person no longer needs the Deputy’s help
The person who needs a Deputy dies. If this happens, the Deputy must tell the
OPG as soon as possible. They may have to provide a final report about their
decisions and financial transactions
The Deputy dies. If this happens and the person still needs someone to act
on their behalf, the COP will appoint a new Deputy. They can appoint a panel
Deputy if no one else applies for the role
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POWERS OF ATTORNEY V.
DEPUTYSHIP ORDERS
Shown below is a quick comparison between what happens if you have a Power of
Attorney in place and what happens if a Deputyship Order is required.
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POWERS OF ATTORNEY

DEPUTYSHIP ORDERS

You can choose who is going to make
decisions for you when you are not
able to (your Attorneys).

The Court decides who to appoint to
make decisions for you (your Deputy)
– this is often a family member or
friend who will apply to the Court.
Note that this may not be the person
that you would choose if you were
able to make the decision.

You can choose who is to be notified
when the document is registered
before use.

The proposed Deputy decides who
should be notified of the application.

Your Attorneys are required to keep
records of their actions and decisions
made in case they need to be referred
to in the future.

The Court requires Deputies to file a
full financial report every year.

The registration fee for a Lasting
Power of Attorney is currently
£82 per document. Exemption or
remission from the fee is available
depending on your financial
circumstances.

The application fee to the Court
is currently fixed at £400. Other
costs include a charge for the
medical report, an insurance bond
and possibly an annual supervision
fee. These charges may be subject
to reduction depending on your
financial circumstances.

THE MENTAL CAPACITY
ACT 2005
If you are acting as someone’s Attorney or Deputy, you must follow the principles of
the Mental Capacity Act 2005.
The Code of Practice to this Act sets out guidance to the 5 statutory principles
which should be followed:
1. A person must be assumed to have capacity unless it is established that they
lack capacity.
2. A person is not to be treated as unable to make a decision unless all practicable
steps to help him to do so have been taken without success.
3. A person is not to be treated as unable to make a decision merely because they
make an unwise decision.
4. An act done, or decision made, under this Act for or on behalf of a person who
lacks capacity must be done, or made, in their best interests.
5. Before the act is done, or the decision is made, regard must be had to whether
the purpose for which it is needed can be as effectively achieved in a way that
is less restrictive of the person’s rights and freedom of action.
If you are trying to work out what is in a person’s best interests where they lack
capacity to make a particular decision, you should:

ENCOURAGE PARTICIPATION
Do whatever is possible to permit and encourage the person to take part, or to
improve their ability to take part, in making the decision in question.

IDENTIFY ALL RELEVANT CIRCUMSTANCES
Try to identify all the things that the person who lacks capacity would take into
account if they were making the decision or acting for themselves.

FIND OUT THE PERSON’S VIEWS
Try to find out the views of the person who lacks capacity, including:
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•
•
•

the person’s past and present wishes and feelings – these may have been
expressed orally, in writing or through behaviour or habits
any beliefs and values (e.g. religious, cultural, moral or political) that would be
likely to influence the decision in question
any other factors the person themselves would be likely to consider if they
were making the decision or acting for themselves

AVOID DISCRIMINATION
Do not make assumptions about someone’s best interests simply on the basis of the
person’s age, appearance, condition or behaviour.

ASSESS WHETHER THE PERSON MIGHT REGAIN CAPACITY
Consider whether the person is likely to regain capacity (e.g. after receiving
medical treatment). If so, can the decision wait until then?

IF THE DECISION CONCERNS LIFE-SUSTAINING TREATMENT
Do not be motivated in any way by a desire to bring about the person’s death. You
should not make assumptions about the person’s quality of life.
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Thompson Smith and Puxon (TSP) provides a range
of legal services to business clients, organisations and
individuals. Our skilled and experienced teams have
specialist legal knowledge and expertise across a broad
spectrum of the law. We continually invest in staff
development and new technologies, and are responsive
and adaptable to client needs.
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For private individuals we have a team of specialists to
guide clients through what in many circumstances can be
confusing and stressful times
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SERVICES FOR BUSINESS

TSP has a highly experienced team of commercial
lawyers. We advise businesses of all sizes across all
sectors, national, international and regional. The
relationships we develop with our business clients ensure
a true partnership approach exists with a focus on
achieving our clients’ end objectives.
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